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Who's afraid of political speech?

By Jeffrey Milyo and Tim Groseclose

09/29/2009

The end of democracy is nigh! So say liberal pundits and progressive advocacy groups.
The impetus is the Supreme Court's order for reargument in the Citizens United case. At
issue, according to reform advocates like columnist E.J. Dionne, is whether corporations
will be permitted to donate to the campaigns of federal candidates. This is false.

Corporate contributions to federal candidates have been prohibited for more than 100
years; union contributions have been outlawed for more than 60 years. These
prohibitions are not at issue and never have been. The propensity of reformers to
exaggerate betrays the weakness of their position.

The question before the court is whether corporations are permitted to engage in speech
that might influence public opinion about a candidate. The type of activity being
considered is an "independent expenditure"; a category of spending created in
recognition of the fact that people have legitimate reasons to weigh in on political issues,
quite apart from making direct contributions to candidates. For example, a homemade
protest sign might be a kind of independent expenditure, as might a blog in which you
express political opinions.

The courts permit restrictions on direct contributions to candidates; the rationale is that
unlimited contributions may lead to the appearance of corruption, if not actual
corruption. In contrast, independent expenditures, which are made without the
cooperation or consent of any candidate, do not raise these same concerns.

In 1990, the Supreme Court held that
corporations and unions may not engage
in independent expenditures. At the time,
this wasn't as crippling to speech as it
might be, since "campaign speech” then
was defined narrowly to be only those
communications that expressly advocate
for or against a candidate. This left open
many close substitutes for campaign
speech, including independent issue ads or
direct contributions to political parties.
Not surprisingly, many groups availed
themselves of these means of exercising their free speech rights.
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That led to a decade of wailing and handwringing over soft money; then as now, reform
advocates argued that democracy was slipping away. In 2002, the McCain-Feingold
reform restricted contributions to political parties and added an electioneering
communications ban, which redefined campaign speech to include any broadcast that
mentions a candidate too near an election.

The Citizens United case is about whether people should be allowed to see "Hillary: the
Movie." That particular flick never threatened to be a blockbuster, but should it be
illegal? The government argues that the movie, which questions Hillary Clinton's
character, is the functional equivalent of campaign speech. If so, where are the limits to
this sort of reasoning? What about movies that are more subtle in their pitch, like "They
Live" or "Bob Roberts"? What if regulators decide that "Mr. Smith Goes to Washington"
is an allegory for Sarah Palin? These are the issues that the court will address in Citizens
United; not whether corporations can cut checks directly to candidates.

And some clarification is needed, as the government originally argued that Congress has
the power to regulate political books. Popular books by Al Franken, Ann Coulter or
candidates themselves, if funded by a corporation, then would be in the purview of FEC
regulators.

Reasonable people may wonder how empowering regulators to outlaw books and
movies squares with the First Amendment. Especially since there is no scientific
evidence that campaign reforms have any real impact on corruption or the appearance
of corruption.

In fact, several states allow direct contributions from corporations or unions to
candidates; yet there is no evidence that democracy has been undermined Idaho or
Virginia. As a state legislator, Barack Obama collected corporate and union
contributions; does that make him corrupt?

Reform advocates avoid these issues by recasting "corruption” to mean any political
influence. That's how Sen. McCain could claim that our campaign finance system is
corrupt, even though he couldn't identify any illegal activity.

But it is a stilted view of democracy that reserves no place for persuasion in political
discussion. The original genius of American democracy is that it encourages open and
vigorous debate, even when you don't like the speaker.

Jeffrey Milyo is a senior fellow at the Cato Institute, the Middlebush
Professor of Social Science at the University of Missouri and the Hanna
Family Scholar at the Center for Applied Economics at the University of
Kansas. Tim Groseclose is the Marvin Hoffenberg Chair of American Politics
at UCLA.
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