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Amicus Brief in Title 42 "Public Health'" Expulsion
Case

I wrote an amicus brief on behalf of the Cato Institute, addressing the important nondelegation
and "major questions" issues raised by the federal government's awful policy.

Ilya Somin
November 22™, 2021

On Friday, the Cato Institute filed an amicus brief I authored for them in the Title 42 "public
health" expulsion case. I previously wrote about this case, which is currently before the DC
Circuit, here. The brief itself is available here. And here is a summary of the brief adapted from
the Cato website:

Since March 2020, the Centers for Disease Control (CDC), has used its supposed powers under
Section 265 of the Public Health Service Act of 1944 to expel hundreds of thousands of migrants
and asylum seekers crossing the southern border. Several of those affected challenged these
actions, and the D.C. federal district court ruled in their favor. The government has now appealed
to the D.C. Circuit Court of Appeals—and Cato filed an amicus brief supporting the lower-court
ruling.

The government's interpretation of the CDC's powers would render the statute unconstitutional
by violating the nondelegation doctrine. As the Supreme Court recently explained (Gundy v.
United States, 2019), that principle of separation of powers holds that "Congress ... may not
transfer to another branch 'powers which are strictly and exclusively legislative."

While Congress can give executive branch officials a wide range of discretion, it The latter is
exactly what the CDC would enjoy if the government prevails in this case: It would have the
power to exclude or deport virtually any entrants into the United States at any time.

Section 265 gives the CDC "the power to prohibit... the introduction of persons and property
from such countries or places as he shall designate" whenever the agency "determines that by
reason of the existence of any communicable disease in a foreign country there is serious danger
of the introduction of such disease into the United States." If this language is interpreted as
giving the CDC virtually unlimited power to bar or deport migrants from such countries as it



designates, it would violate constitutional constraints on Congress's delegation of the legislative
power.

By contrast, there would be no such nondelegation issue if the term "introduction" were limited
to situations where the entry of persons from the country in question could result in the spread of
a disease not already prevalent in the United States. The problem could also be averted if the
D.C. Circuit adopts the

For similar reasons, the CDC's position also violates the longstanding principle that courts must
not assume that Congress has delegated to the executive the power to decide a "major" question
of public policy, unless Congress has clearly indicated its intent to do so.

The Supreme Court recently reaffirmed this vital rule in blocking another Covid-related CDC
action, the eviction moratorium. In Alabama Association of Realtors v. HHS, the Court rejected
the CDC's claims that another provision of the Public Health Service Act gave it essentially
limitless power to regulate housing. "Even if the text were ambiguous," the Court found, "the
sheer scope of the CDC's claimed authority under Section 361(a) would counsel against the
Government's interpretation."

The same agency has made the same mistake here. Rather than heed the admonition that
Congress "does not ... hide elephants in mouseholes," (Whitman v. American Trucking,
2001),the CDC has tried to squeeze yet another pachyderm into a narrow provision of the Public
Health Service Act.

There are few bigger elephants than near-total control over entry into the United States. The D.C.
Circuit should affirm the ruling against these expulsions, a policy begun under the Trump
administration that has largely continued under President Biden.

This brief also has the support of the "other" Ilya: Cato Institute Vice President Ilya Shapiro,
who oversees Cato's amicus brief program. The two of us get confused with each other often
enough that there is an #IlyaConfusion hashtag on Twitter. I have written a comprehensive
guide to telling the two Ilyas apart.

As I point out in the guide, we often differ on legal issues involving immigration. This case is a
rare exception! Hopefully, with not one, but two Ilyas arrayed against it, the government doesn't
stand a chance.

On a more serious note, this is also a rare case that features both major legal issues and enormous
real-world impact. If the government prevails, it would - for reasons set out in the brief - set a
very dangerous precedent. And the lives and freedom of large numbers of people are at stake, as
well (a point we also cover in the brief.
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