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Home-care aide Malrissa Perkins feeds Alan B. Smith, 81, in Lincoln, Massachusetts. Part of a
fast-growing profession, home-care aides were at the center of the Supreme Court’s ruling on
labor union dues issued last week. (Getty Images)

The U.S. Supreme Court’s recent ruling in a case brought by home health care aides in Illinois
casts doubt on labor agreements between such workers and state governments in nine other
states.

It also closes off—or at least complicates—one of labor’s clearest paths to reversing a decades-
long trend of declining ranks and shrinking clout.

The petitioners in Harris v. Quinn were home health care aides who did not want to join a union,
though a majority of their co-workers had voted to join. Under state law, the non-union workers
still were required to contribute their “fair share” to help pay for collective bargaining and other
union activities that would benefit them.

The decision turned on the status of the workers. Though their work is directed by their patients,
most home health care workers are paid through Medicaid, a joint state-federal program. Union
backers saw the workers as jointly employed by both the state and their patients. Capitalizing on
that, public employees’ unions in 10 states have organized them as state workers.

But the high court ruled that unionized in-home health workers aren’t “full-fledged public
employees,” and therefore can’t be required to contribute, as other public employees are under a
1977 ruling. Forcing them to do so, the court ruled, is a violation of their First Amendment
rights.

California, Connecticut, Maryland, Massachusetts, Minnesota, Missouri, Oregon, Vermont and
Washington all have arrangements similar to the one in Illinois. Wisconsin and Michigan did as
well until they were reversed recently. How the last week's decision will affect each of those
agreements remains to be seen, although a number of them signed onto a brief backing Illinois
before arguments earlier this year.
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For the time being, most are studying the impact of the decision. It is expected that workers in
those states who oppose the union — or at least oppose paying their dues — will file similar
lawsuits against the arrangements.

But there may be some room for the states to act. In Illinois, for example, some of the workers
challenging the union agreement were relatives of their patients. If the state revised its labor
agreement to include only those home health aides working independently (not for a private
firm) and paid entirely by Medicaid, it might be able to meet the court’s new “full-fledged public
employee” standard.

“Each state legislature is in a position, and the governors of all the states, to take a look at the
way this was set up under Illinois state law and change the way their own states function,” said
Esta R. Bigler, director of labor and employment law programs at Cornell University.

In contrast, the impact of the ruling will be limited on the roughly 24 “right-to-work™ states that
already bar “fair share” dues-paying arrangements.

Unions have focused on organizing public workers, as opposed to those in the private sector,
because “government employers tend to not resist unionization the way private employers do,”
said Kenneth Dau-Schmidt, a labor law expert at the Indiana University Maurer School of Law.
“The state of Illinois is not going to resist the union the way the private sector would.”

Because of last week’s decision, however, any efforts to unionize such workers in other states
could face an uphill climb, if they’re even mounted at all.

The decision on the “fair share” provision “makes unionization harder,” according to Christine
Owens of the worker-advocacy group National Employment Law Project. “It then becomes
harder for the members that are continuing to support and pay for the functions that the union
provides to carry all the freight.”

For their part, labor unions — mainly the SEIU and AFSCME, which together have hundreds of
thousands of members potentially affected by the ruling — have pledged to continue their efforts
at organizing home-care workers.

“No court case is going to stand in the way of home-care workers coming together to have a
strong voice for good jobs and quality home care,” SEIU President Mary Kay Henry said in a
statement after the ruling.

Opponents say they will have a hard time doing so. “This was certainly seen as a growth area for
public sector unions and the labor movement in general,” said Ilya Shapiro of the libertarian Cato
Institute, which filed a brief against the unions in the case. “That’s been stopped in its tracks.”

More broadly, the case is significant for the future of organized labor, which has eagerly tapped
into the fast-growing field of personal care aides.
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America’s population is aging, which will create more demand for health care. An analysis from
the U.S. Administration on Aging projected one in four Americans will be older than 60 by
2025. All but three states and the District of Columbia will have more than 20 percent of their
populations older than 60 by then, according to the report.

At the same time, the home health care field is booming.

The U.S. Census Bureau reported last week the number of Americans in nursing homes fell by
20 percent from 2000 to 2010. According to an AARP report on long-term care policies released
last month, 24 states have increased the percentage of their Medicaid dollars dedicated to home
and community-based services — which 90 percent of seniors say they prefer to institutional care.

As a result, the number of in-home personal care aide jobs is projected to increase by 70 percent
between 2010 and 2020, according to the U.S. Department of Labor. State by state, the numbers
vary, but the broader trend holds: Indiana could see a 73 percent increase, Virginia a 78 percent
increase, and Oklahoma a 67 percent increase, according to an analysis by the Paraprofessional

Healthcare Institute (PHI), which is focused on care for seniors and people with disabilities.

PHT’s projections don’t include the vast majority of so-called “consumer-directed” workers that
often work independently versus those employed by agencies, so the growth could be even
greater than projections based on existing surveys.

Nearly all health care workers are poorly compensated: Only recently, the workers became
eligible for overtime pay and began earning at least minimum wage, thanks to new federal
guidelines. Last week’s decision doesn’t bar them from organizing to improve their conditions,
but it will make it harder for organized labor to bring them into the fold.

“Employees always have a first amendment right to organize,” said Cornell’s Bigler. “These
workers still have, even in this quasi-public arrangement, they have an absolute right under the
Constitution to organize and join unions.”

Opponents agree on that much, but say it will be that much harder for unions to make the case to
workers to join.

“They could have it on a voluntary basis,” Cato’s Shapiro said. “If the unions present such a
good deal, people could sign up voluntarily.”
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