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Will GOP Governors Really Try
"Nullifying" Obamacare?

By: Brendan Fischer — November 14, 2012

Despite Americans overwhelmingly rejecting Mitt Romney and his plans to "repeal
Obamacare on day one," an effort to nonetheless thwart the federal health care law on
the state level is underway, led by the Koch-funded Americans for Prosperity and Cato
Institute, with help from American Legislative Exchange Council (ALEC) model
legislation. Wisconsin Governor Scott Walker is a key holdout and has not indicated
whether he will continue to actively block the health care law.

Republican Governors Defying Health Care Reform

After a majority of Americans reelected President Obama on November 6, ensuring that
his signature health care reform remains what even House Speaker John Boehner
acknowledged is "the law of the land," several Republican governors -- Rick Scott (FL),
Bobby Jindal (LA), Sam Brownback (KS), Rick Perry (TX), Nikki Haley (SC), Nathan
Deal (GA), Robert McDonnell (VA) and Jay Nixon (MO) -- announced they would
nonetheless refuse to implement the state-based health care marketplace "exchanges"
that are key to reducing health care costs and expanding access. Under the health care
law, states that do not design their own plan will have the federal government do it for
them.

The David Koch founded-and-funded Tea Party group Americans for Prosperity (AFP)
quickly issued a press release "applaud[ing] the principled stance of these governors,”
and is now circulating a petition to residents of other GOP-led states urging governors
to reject the exchanges. The Tea Party group Freedomworks is also circulating a petition.
A key target for AFP and Freedomworks is Wisconsin Governor Scott Walker. Walker
initially began setting up the exchanges in 2011 -- albeit with a decidedly right-wing bent,
titling it the "Office of Free Market Health Care" -- then returned $38 million in federal
funding and said, “We’re going to wait. We said all along there was a legal step, there’s a
political step and after each of those steps were exhausted we see what the future holds.”
Now that each of those steps are exhausted, Walker must meet a Friday, November 16



Health & Human Services deadline to declare whether he will move forward with an
exchange or follow the lead of other Tea Party governors and default to a federal
government-led plan.

Why are Republican-led states, typically averse to federal intervention, giving up the
opportunity to design their own exchanges?

Cato Tries Killing Law by Denying Families Financial Assistance

A handful of right-wing legal theories and tactics have been floated to make right-wing
activists believe they can successfully battle health care reform on the state level.

A leading theory comes from the Koch-founded Cato Institute, which has asserted that
the entire health care law cannot take effect if a state defaults to a federal exchange.

The online insurance marketplace exchanges are not only where individuals can shop
and compare insurance coverage, but also where low-income individuals can qualify for
"premium assistance" tax credits from the federal government to offset the costs. Cato's
Michael Cannon and Case Western Reserve University School of Law Professor Jonathan
Adler have argued the health care law was drafted in such a way that the tax credits are
only available through a state-run exchange, but not a federally run exchange -- and
without those subsidies, the law would collapse, since many low-income people could not
afford coverage.

Additionally, Cannon and Adler argue, because the tax credits trigger the "employer
mandate" requiring all companies that employ more than 59 workers to provide
insurance, defaulting to a federally run exchange means businesses would not be subject
to tax penalties if they fail to purchase coverage for their workers.

The Cannon and Adler position is at odds with that of the IRS, which has interpreted the
law to provide tax credits regardless of whether an exchange is run by the states or the
federal government.

The State of Oklahoma is relying on Cannon and Adler's theory in a lawsuit challenging
those IRS rules and arguing the tax credits are only available for state-run exchanges.
Oklahoma's suit has been described as a way for states to "protect job creators from
being subject to large and variable penalties." If Oklahoma were to prevail in its suit -- a
prospect many scholars believe is unlikely -- the individual mandate could still be in
place, but the subsidies for low-income residents would disappear, leaving many
individuals in a precarious situation.

In Wisconsin, Cannon has appeared on right-wing talker Vicki McKenna's show, and his
writings have been circulating among Tea Party groups advocating for Walker to reject
the exchanges.



ALEC Legislation Aims to Block Individual Mandate

The "corporate bill mill" ALEC has also been pushing an initiative to thwart federal
health care reform at the state level.

In 2011 and 2012, 43 states introduced laws or constitutional amendments modeled after
the ALEC"Freedom of Choice in Health Care Act" that would thwart the law's individual
mandate by prohibiting state residents from being required to purchase health insurance.
The laws passed as a constitutional amendment in seven states (three as ballot measures
on November 6) and as statutory provisions in thirteen. According to ALEC, the
Freedom of Choice in Health Care Acts set the stage for Tenth Amendment litigation by
creating state laws at odds with the federal healthcare reform's individual mandate.
ALEC's law could work in tandem with the Cannon-Adler notion that Obamacare cannot
be fully implemented through federally run exchanges. If both efforts were to pass legal
muster, the Freedom of Choice in Health Care Act could theoretically block the
individual mandate in a state, and the Cannon-Adler theory would block the employer
mandate. ALEC hosted a conference call in August with Cannon and Adler to explain
their theory to members of the Tax & Fiscal Policy Task Force.

There could be further problems within states that have passed the law but whose
governors nonetheless set up the exchanges. In Ohio, for example, a Health Care
Freedom Act was added to the state constitution, and some have asserted that if
Governor John Kasich sets up an exchange he will be violating the state constitution by
indirectly compelling a person to participate in a health care system.

ALEC has lobbied Wisconsin legislators on the ALEC Freedom of Choice in Healthcare
Act, and a version of the bill was introduced and passed the Wisconsin Senate but failed
to pass in the House.

"Nullification" Gains Ground

With the Freedom of Choice in Health Care Act, ALEC is essentially arguing for
"nullification," a legal theory first asserted in the pre-Civil War period to protect slavery
in the South, and which relies on the notion that any state has the right to nullify or
invalidate a federal law the state deems unconstitutional. The U.S. Supreme Court has
rejected nullification, most recently in the 1950s when Southern states tried using the
strategy to resist racial integration of public schools. (The Cannon and Adler theory is
based largely on a textual analysis of the health care law and is not "nullification" in a
traditional sense).

But even in states where the ALEC Freedom of Choice in Health Care Act has not become
law, Tea Party groups and others on the right have been urging governors and
legislatures to find other ways to "nullify" health care reform.



The day after the U.S. Supreme Court upheld Obamacare as constitutional, Americans
for Prosperity-Wisconsin held a rally with Michael Boldin of the California-based Tenth
Amendment Center arguing directly for nullification, telling the crowd that "any act or
set of actions that you take on a state or a local level which has as its effect rendering a
federal act null and void -- that's what we are trying to do."

In July on the Rush Limbaugh Show, George Mason University economics professor
Walter E. Williams argued that “I think the American citizens ought to press their state
governors and legislatures just to nullify the law — just to plain nullify it and say, “The
citizens of such-and-such-a state don’t have to obey Obamacare because it’s
unconstitutional, regardless of what the Supreme Court says.”

In the past week, local Republican Party chapters and Tea Party groups across Wisconsin
have been urging Walker to avoid implementation and explicitly "nullify" the law. A
Facebook page called "Wisconsin United for Nullification," created by the Tenth
Amendment Center, has also popped up.

Legal scholars expect that efforts to nullify the federal health care law would fail because,
under the U.S. Constitution's Supremacy Clause (Article VI), the federal law would
trump any "Health Care Freedom Acts" or state executive orders.

Wisconsin Governor Scott Walker Ponders Next Steps

"Walker has tried to build up his political credibility with the national GOP and Tea Party
by being a leading opponent of the health care law," says Robert Kraig, director of Citizen
Action Wisconsin, who notes that Walker is the head of the Health Care Committee of
the National Governors Association and has been a "ringleader" for right-wing governors
on the issue. But, Kraig says, key groups important to Walker such as "the insurance
industry groups and the National Federation of Independent Business are lining up in
favor of establishing a state exchange" rather than letting it default to the federal
government.

With Walker stuck between Tea Party group opposed to the exchanges and industry
groups in support, Kraig says the governor may try "playing it both ways:" setting up an
exchange that does not meet the basic consumer protections required under the federal
law, such as minimum coverage or cost-sharing requirements, and then "cast the federal
government as the enemy" if it takes an enforcement action against the state and its sub-
standard exchange. This could satisfy his industry supporters while still appealing to his
national right-wing audience. Information obtained through open records requests
indicates the state does have a blueprint for a plan if they decided to go that route, Kraig
notes, albeit one developed in secret and without shareholder input.

Regardless of what path Walker takes on the exchanges, once the legislature is back in
session he is going to have to contend with the Republican-led legislature. At least nine
Republican lawmakers say they back legislation to arrest any federal official who tries to
implement the health care law in Wisconsin.






