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Jan. 19, 2010

Driving the Conversation:
Arena Ref: Fred Barbash

The message from Massachusetts

What now for the Democratic agenda?
Earlier: Dear Rahm....

Roger Pilon
Vice President for Legal Affairs, Cato Institute :

Walter, my good friend, where were you all during the Bush '43
years? I recall seeing you often in town, when you weren't teaching

down in Durham. But if I may judge from your Arena concern today that Republican
senators, after the late unpleasantry in Massachusetts, may now filibuster an Obama
Supreme Court nominee, you must have missed the unprecedented and repeated
Democratic filibusters of Bush appellate court nominees over several of those years.
Did you forget that after the Democrats took control of the Senate in May 2001,
following Jim Jeffords becoming an Independent, eight of Bush's first eleven May 2001
appellate court nominees had not had so much as a Judiciary Committee hearing as
we were coming down to the 2002 elections? And after the Democrats lost control of
the Senate in those elections, when they could no longer stall by refusing to hold
hearings, they moved to the filibuster -- over no fewer than ten nominees. Did you
forget that our good friend, the eminently qualified Miguel Estrada, one of Bush's May
2001 nominees, finally withdrew his name from consideration in September 2003, after
28 months in limbo and six failed cloture votes?

To be sure, those were appellate court nominees, but the principle is the same --
and Bush's Supreme Court nominees escaped a filibuster, let me remind you, only
after the "gang of 14" finally reached a compromise, failing which the "nuclear option"
would have brought an end to the unprecedented Democratic filibuster of Bush's
nominees. (I ignore the 1968 Abe Fortas case, which had special circumstances.)

If Republicans were to filibuster an Obama nominee, therefore, instructions for doing
so would be readily at hand. I'm not suggesting they do so, however. The filibuster is,
as you know, an extra-constitutional procedure, with something of a checkered history.
For better or worse, it has served as an additional check on the passions of the lower
chamber, but its use for executive nominations, as distinct from legislation, raises

Ongoing Arenas

Health Care

PROJECT POLITICO

Recent Arenas

Dear Rahm: About Massachusetts...

Mass Senate Race

Health Care Arena 11

GOP: Retake House?

Change Washington?

Mass Senate

Reid and Steele

Open Mic Dec 9-10

Are we safer

Healthcare on C-span

Arena Referees

Fred Barbash

David Mark

IDEAS PIECES CHIME IN ARCHIVES ABOUT

Share this EmailPrint

http://oascentral.wjla.com/RealMedia/ads/click_lx.ads/www.politico.com/arena/L22/341391668/x05/Accpolco/FPLC_ROS_728x90_011312/FPLC_728x90_011310.html/30464c56526b744d7455554142484945?http://altfarm.mediaplex.com/ad/ck/10362-92242-25022-1?mpt=341391668
http://www.politico.com/
http://www.politico.com/arena/healthcare
http://oascentral.wjla.com/RealMedia/ads/click_lx.ads/www.politico.com/arena/538331534/x13/default/empty.gif/30464c56526b744d7455554142484945?x
http://www.politico.com/arena/bio/fred_barbash.html
http://www.politico.com/arena/bio/roger_pilon.html
http://www.politico.com/arena/bio/roger_pilon.html
http://www.politico.com/arena/perm/Walter_Dellinger_94303977-D806-44BC-A399-97D75E446F15.html
http://www.cato.org/pub_display.php?pub_id=1305
http://oascentral.wjla.com/RealMedia/ads/click_lx.ads/www.politico.com/arena/L22/75887075/x08/Accpolco/DC_ROS_300x250_021309/politico_trafficsucks_300x250.gif/30464c56526b744d7455554142484945?x
http://www.politico.com/arena/healthcare
http://www.politico.com/arena/video/index.html
http://www.politico.com/arena/archive/dear-rahm-about-massachusetts.html
http://www.politico.com/arena/archive/mass-senate-race-.html
http://www.politico.com/arena/archive/health-care-arena-11.html
http://www.politico.com/arena/archive/gop-retake-house.html
http://www.politico.com/arena/archive/change-washington.html
http://www.politico.com/arena/archive/mass-senate.html
http://www.politico.com/arena/archive/reid-and-steele.html
http://www.politico.com/arena/archive/open-mic-dec-9-10.html
http://www.politico.com/arena/archive/we-are-at-war.html
http://www.politico.com/arena/archive/healthcare-on-c-span.html
http://www.politico.com/arena/bio/fred_barbash.html
http://www.politico.com/arena/bio/david_mark.html
http://www.politico.com/arena/ideas.html
http://www.politico.com/arena/ideas.html
http://dyn.politico.com/arena/chimein.cfm
http://dyn.politico.com/arena/chimein.cfm
http://www.politico.com/arena/archive.html
http://www.politico.com/arena/archive.html
http://www.politico.com/arena/faq.html
http://www.addthis.com/bookmark.php?v=20
javascript:void(0);
javascript:void(null);


Roger Pilon's response to 'The message from MassachusettsWhat now for the Democratic agenda?' - The Arena | POLITICO.COM

http://www.politico.com/arena/perm/Roger_Pilon_65FBDBB8-21BC-401B-8295-686913C3BA55.html[1/20/2010 3:29:50 PM]

Archives

Subject Date

Open Mic Massachusetts Jan. 15, 2010

The 2010 race: a Republican House-real shot, long shot or no
shot?

Jan. 14, 2010

Has Obama changed the way Washington works? Bonus
babies: Are big banker bonuses "ridiculous and offensive," (as
Christina Romer says)? What, if anything, should be done about
them? Massachusetts: Does the the closer-than-anyone-
expected race jeopardize the Democratic agenda?

Jan. 13, 2010

Dear Harold (Ford) Mass. Senate: Is a close call a victory for the
GOP? "Game Change": Lessons of a much-hyped book

Jan. 12, 2010

What should happen to:   A)Harry Reid   B)Michael Steele? Does
the news media (aided and abetted) spend way too much time
and space "huffing and puffing" about gaffes?

Jan. 11, 2010

Open Mic  Jan. 09, 2010

difficult separation-of-powers questions, which are your main concern, I'm sure.
Arena Players

Current and Former Elected Officials

Marsha Blackburn John A. Boehner

Christopher S. 'Kit' Bond Barbara Boxer

Phil Bredesen Jeb Bush

John Campbell Michael B. Coleman

Jim Cooper John Cornyn

Mario M. Cuomo Tom Daschle

Rosa DeLauro Jim DeMint

Manny Diaz Cal Dooley

Byron Dorgan Jim Doyle

Mickey Edwards John Ensign

Victor H. Fazio Bob Filner

Lee Fisher Martin Frost

Ettore Greco Gary Hart

Jeb Hensarling John Hostettler

Steny H. Hoyer Mike Johanns

Ted Kaufman John Kerry

Paul Kirk Larry LaRocco

Jim Leach Carl Levin

http://www.politico.com/arena/archive/mass-senate-race-.html
http://www.politico.com/arena/archive/gop-retake-house.html
http://www.politico.com/arena/archive/gop-retake-house.html
http://www.politico.com/arena/archive/change-washington.html
http://www.politico.com/arena/archive/change-washington.html
http://www.politico.com/arena/archive/change-washington.html
http://www.politico.com/arena/archive/change-washington.html
http://www.politico.com/arena/archive/change-washington.html
http://www.politico.com/arena/archive/mass-senate.html
http://www.politico.com/arena/archive/mass-senate.html
http://www.politico.com/arena/archive/reid-and-steele.html
http://www.politico.com/arena/archive/reid-and-steele.html
http://www.politico.com/arena/archive/reid-and-steele.html
http://www.politico.com/arena/archive/open-mic-dec-9-10.html
http://www.politico.com/arena/bio/marsha_blackburn.html
http://www.politico.com/arena/bio/john_a_boehner.html
http://www.politico.com/arena/bio/christopher_s_kit_bond.html
http://www.politico.com/arena/bio/barbara_boxer.html
http://www.politico.com/arena/bio/phil_bredesen.html
http://www.politico.com/arena/bio/jeb_bush.html
http://www.politico.com/arena/bio/john_campbell.html
http://www.politico.com/arena/bio/michael_b_coleman.html
http://www.politico.com/arena/bio/jim_cooper.html
http://www.politico.com/arena/bio/john_cornyn.html
http://www.politico.com/arena/bio/mario_m_cuomo.html
http://www.politico.com/arena/bio/tom_daschle.html
http://www.politico.com/arena/bio/rosa_delauro.html
http://www.politico.com/arena/bio/jim_demint.html
http://www.politico.com/arena/bio/manny_diaz.html
http://www.politico.com/arena/bio/cal_dooley.html
http://www.politico.com/arena/bio/byron_dorgan.html
http://www.politico.com/arena/bio/jim_doyle.html
http://www.politico.com/arena/bio/mickey_edwards.html
http://www.politico.com/arena/bio/john_ensign.html
http://www.politico.com/arena/bio/victor_h_fazio.html
http://www.politico.com/arena/bio/bob_filner.html
http://www.politico.com/arena/bio/lee_fisher.html
http://www.politico.com/arena/bio/martin_frost.html
http://www.politico.com/arena/bio/ettore_greco.html
http://www.politico.com/arena/bio/gary_hart.html
http://www.politico.com/arena/bio/jeb_hensarling.html
http://www.politico.com/arena/bio/john_hostettler.html
http://www.politico.com/arena/bio/steny_h_hoyer.html
http://www.politico.com/arena/bio/mike_johanns.html
http://www.politico.com/arena/bio/ted_kaufman.html
http://www.politico.com/arena/bio/john_kerry.html
http://www.politico.com/arena/bio/paul_kirk.html
http://www.politico.com/arena/bio/larry_larocco.html
http://www.politico.com/arena/bio/jim_leach.html
http://www.politico.com/arena/bio/carl_levin.html


Roger Pilon's response to 'The message from MassachusettsWhat now for the Democratic agenda?' - The Arena | POLITICO.COM

http://www.politico.com/arena/perm/Roger_Pilon_65FBDBB8-21BC-401B-8295-686913C3BA55.html[1/20/2010 3:29:50 PM]

Do you feel safer from terrorism today than you did the day
before? Assess Obama's response.

Jan. 08, 2010
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