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But how is this legal plunder to be identified? Quite simply. See if the law takes from some persons what belongs to them 
and gives it to other persons to whom it does not belong. See if the law benefits one citizen at the expense of another by 
doing what the citizen himself cannot do without committing a crime. 

— Frédéric Bastiat

Next quote » 

 Subscription Options: 

     

 Recommended Reading 

Anatomy of the State (317)  
 
Selected Essays on Political Economy (119)  
 
Man, Economy, and State with Power and Market (122)  
 
Rich States, Poor States: ALEC-Laffer State Economic Competitiveness Index (155)  
 
The Left, The Right and The State (167)  
 
Adventures of Jonathan Gullible: A Free Market Odyssey (184)  
 
Visit the library for more great free literature.  

 Latest Posts 

 Free Association Requires State Sanction?  
 Acing the First Test: Murphy and the Mises Academy 

Search this website...

Page 1 of 7Free Association Requires State Sanction? | Bastiat Institute

6/28/2010http://www.bastiatinstitute.org/2010/06/28/free-association-requires-state-sanction/



 Video of the day: John Stossel – More guns less crime? 
 President Obama to push U.S.-Korea FTA  
 Supreme Court Says 2nd Amendment Applies to States  
 My Favorite Libertarian Books*  
 Justice John Paul Stevens Is Wrong About Gun Rights, Again  
 Bio Jet Fuel — the Real $600 Toilet Seat?  
 Unfaithful Friend of Liberty  
 New at Reason: Jacob Sullum on Justice John Paul Stevens  
 If ‘The Terrorists Win’ Becomes a Joke, the Terrorists Win  
 Column on Why Military Hubris?  
 Clarence Thomas on Gun Rights and the Privileges or Immunities Clause  
 Mitch Daniels Watch: Maybe We Need “Fewer Messiahs and More OMB Directors”  
 RBS tells clients to prepare for ‘monster’ money-printing by the Federal Reserve  

 Recent Comments 

 J. Neil Schulman on Mere Anarchy: Can A Society Without Government Be Better Run Than What We Have Now?
 Tibor R. Machan on Terence Kealey: “Science is a Private Good–Or: Why Government Science is Wasteful” 
 Greg Ransom on Case Selection in Qualitative Research in Political Economy 
 David Singhiser on Cops Kill Father-to-Be in Botched Marijuana Raid 
 admin on Illusion of Choice 

 The Quiz 

 
 Free Liberty Wallpaper 

 Ama-Gi Flag (103) 
 Bastiat Institute Wallpaper (98) 
 Enemy of the State: Bastiat (121) 
 Enemy of the State: Hayek (124) 
 Enemy of the State: Mises (107) 
 Enemy of the State: Molinari (88) 
 Enemy of the State: Rothbard (95) 
 Gold (109) 

 Buzz on Bastiat 

What's being said about... 

BASTIAT 

Page 2 of 7Free Association Requires State Sanction? | Bastiat Institute

6/28/2010http://www.bastiatinstitute.org/2010/06/28/free-association-requires-state-sanction/



   

Free Association Requires State Sanction? 
Posted on 28th June 2010 by S.M. Oliva  

The final day of the Supreme Court’s term produced some flashy but ultimately marginal decisions. I’ll address most of today’s 
cases later in the week, but I wanted to take note here of Christian Legal Society v. Martinez, a decision that has some 
establishment libertarians crying foul, including Cato Institute scholar Roger Pilon: 

Dissenting today in Christian Legal Society v. Martinez, Justice Samuel Alito put his finger on the majority’s 
underlying principle: there shall be “no freedom for expression that offends prevailing standards of political 
correctness in our country’s institutions of higher learning.” That pretty much says it all. 

This case arose after the Hastings College of Law, a large public law school in San Francisco, denied the school’s 
tiny Christian Legal Society the same recognition and support it granted to some 60 other student organizations on 
the ground that CLS, contrary to the Hastings nondiscrimination policy, discriminates by requiring that its members 
and officers abide by certain key tenets of the Christian faith. In a word, in the name of anti-discrimination, 
Hastings, a government institution, discriminated against CLS, which was simply exercising its speech, religious, 
and associational rights. Cato filed an amicus brief in the case, written by the University of Chicago’s Richard A. 
Epstein, supporting the CLS students’ right to freedom of association. 

But it was not to be. Justice Ruth Bader Ginsburg, writing for the Court’s three other liberals plus Justice Anthony 
Kennedy, held that the school’s “all comers” policy, which requires that student organizations accept anyone as 
members and even as officers, is “constitutionally reasonable,” taking into account all of the surrounding 
circumstances. That is a new standard for constitutionality when it comes to fundamental rights. And if students, 
whatever their interests or values, cannot form organizations limited to people who share those interests and values, 
what’s the point of having student organizations at all? In a word, like the mugger who says “Your money or your 
life,” today’s opinion enables Hastings to say, “If you want benefits otherwise available to all, you’ve got to give up 
your right to freedom of association.” No public institution should be able to put people to such a choice. 

The mugger analogy is comically off-base. A mugger seizes property through the threat of aggression. Hastings simply declined 
to grant special benefits to an organization that held views contrary to the school’s. There was no aggression and no violation of 
individual rights. 

Pilon erroneously refers to “the CLS students’ right to freedom of association.” Yet this case had nothing to do with rights — at 
least from a libertarian perspective. There is no “right” to receive recognition, funding, or other benefits from a state institution.
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Nothing prohibits the members of the Christian Legal Society from freely assembling, speaking, or acting. Nothing entitles them 
to state recognition or support for their activities either. And honestly, libertarian groups should not be in the business of 
encouraging people to seek such state recognition or support; this only undermines the libertarian argument. 

Unfortunately, there’s a cottage industry within establishment libertarianism that encourages college students to think of 
themselves as victims. There’s an entire organization — the misleadingly named Foundation for Individual Rights in Education 
(FIRE) — devoted to just this purpose. Rather then promoting voluntary action outside the structures of the state (and its 
wretched university system), FIRE, Cato, and the like preach an entitlement mentality: the state must facilitate the exercise of 
your rights! 

Cases like CLS also over-emphasize the importance of universities and their “official” sanction. In an age when anyone can 
publish, speak, and associate through informal, web-based channels, why bother “registering” with a university bureaucracy to 
obtain limited, heavily restricted “benefits”? Perhaps this sort of thing still resonates with formal institutions like Cato and FIRE, 
but I fail to see the value. 
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