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Remember the Deferred Action for Childhood Arrivals? It might be illegal. Or, alternatively, 

President Trump’s decision to revoke it might be. 

The Supreme Court will hear oral arguments over this issue on Tuesday. When the Trump 

administration in 2017 announced that it was revoking the Obama-era DACA policy that gave 

those who were brought into the country illegally at a young age legal status, they cited the 

program’s arguable unconstitutionality as their justification. Critics and immigration activists 

challenged this revocation in court, arguing that the government was legally baseless in 

rescinding the program. 

Now, the Supreme Court will decide this matter once and for all. 

 

https://www.wsj.com/articles/supreme-court-to-consider-the-futures-of-thousands-of-daca-dreamers-11573408793?mod=e2twp&mod=djemCapitalJournalDaybreak


Frankly, things don’t look good for DACA. It was always a legally dubious and constitutionally 

suspect policy, even if most of the country supports the policy outcome of protecting the 

“Dreamers” who have grown up in the United States. The legal problem with DACA stems from 

the fact that President Barack Obama decided to use his executive pen to attempt to re-write 

immigration law to institute a policy he couldn’t get through Congress. In doing so, he was 

effectively attempting to circumvent Congress's constitutionally-assigned legislative power. 

In an amicus brief, the Cato Institute’s Ilya Shapiro and Josh Blackman wrote: “The president 

cannot unilaterally make fundamental changes to immigration law — in conflict with the laws 

passed by Congress and in ways that go beyond constitutionally authorized executive power. Nor 

does the president acquire more powers when Congress refuses to act, no matter how unjustified 

the congressional inaction is.” They concluded, “Congress, not the president, is empowered to 

resolve the status of the Dreamers.” 

This is what Congress should and must do, given that the Supreme Court is likely to strike 

DACA down. Political cowardice is no excuse for our legislators to continue to shrink away 

from their constitutional role as the ones who are supposed to make the laws. As the Washington 

Post’s George Will notes, “If the court allows the administration to withdraw DACA’s humane 

protections for dreamers, this might embarrass Congress into involving itself in the nation’s 

governance.” 

There are 800,000 “Dreamers” counting on Congress actually getting something done. Their 

legal status and right to remain in the only country they have likely ever known is in jeopardy. 

It’s simply inexcusable that both parties cannot come together and enact a compassionate, 

reasonable immigration policy supported by nearly nine in 10 Americans. Congress must get its 

act together and pass, the right way this time, legal protections for the Americans-in-all-but-

name who so clearly deserve them. 

After all, DACA recipients were brought into the country by their parents at a young age, so 

there’s no moral culpability on them for entering the country illegally. And the only people who 

were eligible for the program were productive members of society who also had no criminal 

history. So, too, they contribute more in taxes than they take in benefits. 

The clear merits of DACA as policy aside, the answer to congressional incompetency is not an 

imperial presidency with the ability to re-write immigration law by executive fiat. So the 

conservative-majority Supreme Court would be well justified in striking down DACA as it 

stands. Critics may blast them for it, but they’re missing the point. The blame truly lies on 

Capitol Hill. 

https://www.supremecourt.gov/DocketPDF/18/18-587/113553/20190826102722898_DHS%20v.%20Regents%20Amicus%20Brief%20-%20Final.pdf
https://www.washingtonpost.com/opinions/if-congress-had-any-pride-it-would-set-an-immigration-policy/2019/11/07/7f78d614-018f-11ea-8bab-0fc209e065a8_story.html
https://www.nytimes.com/2019/06/28/us/politics/supreme-court-daca-dreamers.html
https://thehill.com/blogs/blog-briefing-room/news/369487-poll-nearly-nine-in-10-favor-allowing-daca-recipients-to-stay
https://www.immigrationequality.org/get-legal-help/our-legal-resources/path-to-status-in-the-u-s/daca-deferred-action-for-childhood-arrivals/#.XcnOB5JKhTY
https://www.washingtonpost.com/news/posteverything/wp/2017/09/07/the-economics-favor-the-daca-dreamers-but-theres-a-lot-more-to-them-than-that/

