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Bennetts: Dodd-Frank rules are RINOs
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Louize Bennetts, the associate director of financial regulation
studies at the Cato Institute, recently =aid that a nile-baszed
approach to financial regqulation yields better outcomes bt
added that many Dodd-Frank provisions are “niles in name
onlby "

"The thousands of pages of 'nules’ released under the Dodd-
Frank Wall Strect Reform and Consumer Protection fot may
lzad a reasonable person to azsume that we hawve antered an ara
where miles reign supreme,” Bennetts said. "Upon closer
inzpection, howewer, many of these mules are 'RINOs"—Rules in
Mame Only—aor, put differenthy, discretion masquerading as
rules.”

Bennetts =aid that the key principle in a nile-bazed system is
that the outcome will be the same, regardless of who
implements the riles.

“rell-drafted rules minimize the temptation of requiators to pick
winners and losers in the markietplace " Bennetts said. "Vet,
under Dodd-Frank, outcomes will depend onowho sits in the
drivers seat gt the major requiatary agencies. hany of Dodd-
Frank's provisions are tiggered by a determination of what has
become known as 'systemic importance’. . Dodd-Frank makes
wague referenceas to institutions whose failure ‘could pose 3
threat to the financial stability of the United States ' Howewer,
ary potential threat is inthe eye of the beholder, and one
requlator's "systemic event’ may be another's market
comection.”

Under Dodd-Frank's Ordedy Liquidation Puthornty, the FOIC is
authonzed, at the discretion of the 5. Treasury secretary, to
bypass traditional bankrptcy processes to liquidate failing
financial institutions. Bennetts noted the lack of guidelines that would stipulate bow and when the authonty should be uzed,
as well as the limitations of its use,

"Given the absolute dizcretion that regulators hawve to use this tool, the quastion is; will they ™' Bennetts zaid. "Historical
precedent suggasts not. Sesmingly no treasuny secretany would want to initiate the failure of a major financial company .
A=o, it must not be forgotten that Fannie e and Freddie hac are subject to their own dedicated insolvency regime that is
still begging to be used.”

Bennetts also pointed to 3 “recent agency trend” to release miles a= guidance in faver of niles, 3 mowe that Bennettz =aid is
"preferential” for the regulator.

"It does not require the standard public notice and comment perods,"” Bennetts said. it affords regulators maximum
dizcretion to change the guidance without going through a formal revision process. host importantly, it iz far more difficul
for market participants who feel that an agency has owverstepped it=s authonty to challenge regulatory quidance in the
courts."

Additionally, Bennetts said that allowing regulators too much discretion breeds uncartainty .

"And while uncertainty inthe market is a fact of life, uncertainty in requlations is costly and uttimately self-defeating,”
Bennetts =aid. "ie hawve had 70 wears of the rbe of the regulator, with decidedly miged results. Perhaps it is time to give
the rule of law a chance



