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The state of North Dakota is preparing to file a federal lawsuit against Washington state and
Gov. Jay Inslee’s administration over a controversial interstate crude transport bill. Earlier this
month, Inslee signed into law Senate Bill 5579 that establishes new safety standards for
unloading crude off trains sourced from oil fields in North Dakota.

Set to enter into force on January 1, 2020, SB 5579 orders oil refineries along Puget Sound to
only unload crude from a rail tank car that meets an oil vapor pressure requirement of fewer than
9 pounds per square inch. The refineries currently process 638,000 barrels per day, using oil that
meets North Dakota’s legal vapor pressure requirement of 13.7 pounds per square inch. North
Dakota ships 150,000 barrels of crude by rail to Washington’s refineries every day.

Both Inslee and the bill’s sponsor, Sen. Andy Billig, D-Spokane, argue that reducing vapor
pressure requirements will improve rail transport safety.

“As the federal government continues to fail to exercise its full powers to ensure the safe
transport of oil by rail, Washington needs to remain vigilant in protecting our communities from
the very real risk of derailments,” Inslee said upon signing the bill into law.

SB 5579’s requirements could permanently ban Bakken crude shipped by rail to Washington’s
refineries. North Dakota’s oil regulator argues that vapor pressure requirements in this bill are
determined without a scientific basis, especially since the state legislature has already established
safety regulations to curtail the volatility of Bakken crude in 2015 and previous legislative
sessions.

“If this becomes law, crude oil will no longer come there from North Dakota. It will find another
home because it would be devalued,” Lynn Helms, the director of the North Dakota Department
of Mineral Resources, said during a March meeting of the North Dakota Industrial Commission.

The commission is now poised to sue Washington state for violating the federal Interstate
Commerce Act.

North Dakota Gov. Doug Burgum released a statement indicating that the commission and his
administration are consulting the state’s attorney general, Wayne Stenehjem, on proper legal
action.

“It is deeply disappointing that another state would attempt to impose restrictions that are both
unreasonable and unsupported by science to block the transport of a legal product being shipped
in a manner that is even safer than what federal standards require,” Burgum lamented.


https://app.leg.wa.gov/billsummary?BillNumber=5579&Year=2019&Initiative=false
https://www.spglobal.com/platts/en/market-insights/latest-news/oil/051319-north-dakota-plans-lawsuit-against-washington-state-over-new-crude-by-rail-restrictions
https://bismarcktribune.com/news/state-and-regional/washington-governor-signs-bill-with-new-bakken-crude-oil-requirements/article_f7a392a0-47c7-5a1b-ba03-c25a8f3c7da9.html
http://sdc.wastateleg.org/billig/2019/03/05/senate-passes-oil-train-safety-legislation/
https://bismarcktribune.com/news/state-and-regional/washington-governor-signs-bill-with-new-bakken-crude-oil-requirements/article_f7a392a0-47c7-5a1b-ba03-c25a8f3c7da9.html

No legal complaint has been filed yet.

William Yeatman, a constitutional law scholar at the Cato Institute, believes the only way North
Dakota will have a solid case is if Washington is unable to prove that they have grounds to
preempt federal law with SB 5579. According to Yeatman, the law allows states to regulate
interstate rail safety as long as it meets three criteria.

First, the safety hazard must be local. Second, the regulation should not conflict with federal
requirements. Lastly, the regulation does not unreasonably harm interstate commerce.

“These statutory factors—but especially the third one—mirror a constitutional question, which is
the ‘dormant commerce clause,” ““Yeatman told InsideSources. “Under this constitutional
principle, states cannot unduly disrupt Congress’s exclusive and plenary power to regulate
interstate commerce.”

Before SB 5579 was signed into law, members of North Dakota’s congressional
delegation sent a joint letter to Inslee imploring him to veto the bill on the grounds Yeatman
described.

“The federal government maintains field preemption over the state of Washington for the
operating practices and movement of hazardous materials by rail through the Federal Railroad
Administration and the Pipeline and Hazardous Materials Safety Administration,” reads the letter
signed by U.S. Rep. Kelly Armstrong, Sens. John Hoeven, and Kevin Cramer.

“While the state of Washington does have certain authority to legislate on health and safety
issues, [SB 5579] does not offer a sound basis for doing so,” the letter concludes.


https://armstrong.house.gov/media/in-the-news/north-dakota-congressional-delegation-urges-veto-washington-oil-train-legislation
https://armstrong.house.gov/media/in-the-news/north-dakota-congressional-delegation-urges-veto-washington-oil-train-legislation
https://armstrong.house.gov/sites/armstrong.house.gov/files/documents/ND-Delegation-Letter-to-Gov-Inslee.pdf

