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VA: Property rights hinge on election,
delegate says

By Katie Watson / November 5, 2012 / No Comments

By Kathryn Watson — Watchdog Virginia Bureau

Tuesday at the polls.
ALEXANDRIA — All eyes may be on the top of the tekTuesday, but
Virginians have an important question to answewrel

Voters will decide the future of eminent domain ke government’s authority to
seize private property — and codify it into thedfima Constitution.

Question One — with its three parts — asks:

“Shall Section 11 of Article | (Bill of Rights) ahe Constitution of Virginia be
amended (i) to require that eminent domain onlgxercised where the property
taken or damaged is for public use and, excepttibities or the elimination of a
public nuisance, not where the primary use is forgbe gain, private benefit,
private enterprise, increasing jobs, increasingéaenue, or economic



development; (ii) to define what is included intjgempensation for such taking
or damaging of property; and (iii) to prohibit ttaking or damaging of more
private property than is necessary for the puldei

Ever since &J.S. Supreme Court ruling (Kelo v. New London) upheld the
seizure of private property for economic developnpemposes in 20Q5/irginia
legislators have fought againstiriserting restrictions on eminent domain in
Virginia Code in 2007But a constitutional amendment carries more weaghl is
far more difficult to alter than state code.

“Obviously, 100 years from now if the voters decideamend the constitution
again they can, but it won’t be something thattanghifting whim of a General
Assembly majority can be changed out from undemth®elegateRob Bell, R-
Charlottesville, the bill's sponsor and a lawyer by professiofd Watchdog.org.
Trevor Burrus, a legal associate with the free-market oriei@atb | nstitute,
said Virginia’s proposed constitutional amendmerd good step, but the
language has loopholes.

For one, it says economic gain can't be the “pryhagason for property
seizure — but government authorities often offesthar reason when truly
motivated by financial gain, said Burrus. And faot the proposed amendment
doesn’t discuss “blight determination,” giving lifprotection to property owners
in areas governments deem rundown or substandard.

“Generally, (governments) just describe these rmghoods (as blighted) because
they want to take property,” said Burrus. “And theslly hurts poor people the
most.”

In September, 43 percent of those surveyed favtiedonstitutional amendment,
19 percent opposed it, and 38 percent were unaoceyding to a Public Policy
Polling survey of 1,021 likely Virginia voter§he poll, conducted Sept. 13-16 by
automated telephone interviews, had a margin of @frplus or minus 3.1 percent.
The fight to restrict eminent domain in recent wgelaais pitted local governments
against business organizations. Mieginia Farm Bureau has been one of its
strongest advocates while group like Yheginia Municipal League andVirginia




Association of Counties have voiced opposition in the past. Opponents gvew
have been quiet on the question now with the matten the ballot.

“VML is taking no position on the ballot measurseiff,” Mark Flynn, director of
legal services for the Virginia Municipal Leagueldt Watchdog.org.

Opponents argue that, since governments would toaesempensate private
property owners for the value of the property, plast profits and lost access,
and damages to the residue caused by the takioglicprojects for things like
roads or schools would cost more. That's the dasBémocratic Party of
Virginia State Central Committee made in a resolution offeredarlier this fall.
TheWashington Post in an editorial last wee&alled the proposed amendment a
“staggering act of corporate welfare.”

“In addition to making owners whole by paying thére market value of seized
property, the state would also compensate therthoigtrprofit’ and ‘lost access,”
the editorial reads. “In other words, the sky’s lin@t.”

But Bell said local governments’ opposition indesthat they've been taking
advantage of private property owners.

“We think that if the government is going to takeuy property over your

objection, they should at least pay the correctpamsation for that,” said Bell.
“The fact that the opponents keep bringing thisingerscores that they have been
under-compensating people. In other words, the waly this will have big costs

to them is if in fact, yes, indeed, they have beeter-compensating. So it
actually underlines the reason we need the amerndmen



