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Obamacare Battle Will Be a Proxy
Fight of Divisions in American Politics

By Steven Rosenfeld, Alternet | News Analysis

President Barack Obama signs the Health Insuraef@m Bill as Marcelas Owens, 11, watches duricgr@mony in
the East Room of the White House, in Washingtorrcdil23, 2010. (Photo: Luke Sharrett / The New Ybirkes)

On Monday, March 26, when the U.S. Supreme Couwinisehree days of hearings on the
centerpiece of President Obama's new federal lvaaéthaw, the requirement that all U.S.
citizens and residents have health insurancenibtigust the fate of a historic reform affecting
one-sixth of the nation's economy and everyon€&ssacto care that will be at stake, but the role
and scope of government for years to come.

The Affordable Care Act, called Obamacare, ¥&st effortto redistribute how Americans
receive and pay for healthcare. It starts by entangiers that have kept tens of millions of
Americans uninsured by forcing private insuranc@ganies, businesses, states and individuals
to play a more communitarian role in improving &t care and controlling costs.
Opponents—Republican political leaders, "free midr&ed religious conservatives and business
lobbyists—see the law as a terrible example of gowent overreach, increased spending and
liberal policy, even if it would cover aadditional32 million Americans by 2019, according to
Congressional Budget Office estimates. (Universakcage is not on the table.)

In other words, the Obamacare battle that will céref®re the Supreme Court in the longest
hearings in nearly a half-century is a proxy fightween the seemingly irreconcilable differences
in American politics. On one side are centrist Derats, who, like Obama, believe that the social
safety net needs mending and that the private rsaatball citizens have obligations to support



that effort. On the other side are Republican oppts\who do not want to see federal
government do much beyond waging wars, and whootleven want their states to pay for
current obligations—whether as health programssipes or education—and amazingly, do not
even offer an alternative but instead posture lkthirir survival-of-the-fittest, let-the-market-
fix-it ideology.

While it is anyone's guess what the Court will th@re are a range of options, including the
possibility that it igorematureor the Court to rule on the individual mandatedese it has not
yet taken effect. On the other extreme is condegrCourt couldhrow ou the entire law over a
drafting omission—because the law does not coaeverability clause, meaning that even if
parts of the law are found unconstitutional thaarést of it remains.

What follows is a breakdown of the policy and leigalies that will emerge next week.

1. American healthcareisasamazing asit is dysfunctional. As a noted economigtld NPR

this week, nobody in America would want to pay witety paid for healthcare three decades ago
if that meant only getting the treatments that veralable in 1982. Americans want the best
possible care, want access to the doctors they, beedon't want to lose their life savings if
hospitalized, or see any increase in their wagtshaeg by much larger hikes in insurance
premiums.

According to the federal government's filings beftre Court, healthcare spending accounted for
17.6 percent of the national economy in 2009, W86.2 million non-elderly people (59 percent)
covered through their employers and 13.8 milliopéscent) through non-group policies. In 2009,
50 million people were uninsured. Their unpaid roedbills totaled $43 billion, which insurers
recaptured by adding $1,000 to every family's wepdlicy, based on hospitals overcharging for
everything from aspirin to high-tech diagnoses.

2. Obamacare: Rearrangethe health care chessboard. The Affordable Care Act tookmaulti-
year approacko rearranging the way healthcare is accessegaddor. It did not seek to
remake the patient-doctor relationship, althougleiitics are quick to say it does anytime you
meddle with how they are paid. It did not, as pesgives wanted, eliminate the insurance
industry and create a singular national systente&ts itseekso expand and shrink key sectors
of the present system, including expanding covetageung adults soon after its passage in
2010 tophasing outhe so-called donut hole in Medicare, which vasttreased prescription
costs.

Palitically, most of the reforms do not kick in tr2014, giving opponents an opening to distort
and negatively frame it because most people agtballe yet to see its impact.

The law doescoresof things. Its highlights include expanding acdesdow-income people by
opening up eligibility to Medicaid (a state-run gram) to anyone earning less than 133 percent
of the federal poverty line—including single aduitsh no children. It creates state-based health
insurance exchanges where working- and middle-eldsks can buy into group policies, starting
in 2014, and offers tax breaks for anyone buyimsgiiance through the exchanges whose income
are up to four times the poverty level. The lavoases tax credits for small businesses to offer
coverage at rates given to much larger companies.

The law also regulates insurers. It bans insurers fejecting people if they have pre-existing
health conditions (as everyone in middle age ddes)does not regulate what insurers charge. It
also regulates what share of premiums must be gpepatient care. However, the overall
approach is still primarily market-driven. For lomeome people, government programs are
expanded. For the middle class, it expands acecespwers costs by creating the efficiencies of
large groups negotiating prices with providers.



Perhaps the most overtly controversial aspectefaiv—and one of the issues to come before
the Supreme Court next week—is that it requireseliary adult, starting in 2014 buy a health
insurance policy (like many European countrieg)ay an annual penalty on his or her federal
income tax forms. That penalty is $695 per yeatougp maximum of three times that amount or
2.5 percent of household income, to be phaseditirsg in 2014. The rationale behind the
insurance mandate and penalty is to stop shiftosgsdfrom emergency room visits of uninsured
people to everyone else's premiums, and to proitipsople to go to doctors sooner, which
should lower medical costs.

These presumptions—that Congress can impose a teaindarce individuals to buy insurance,
that it can penalize those who do not act and im@one assessed on their taxes, and that
Congress has the authority to do so because theildaffect interstate commerce—are the
broad contours of the contested legal issues aipgdaefore the Supreme Court next week.

3. The opening legal issues beforethe Court are not complex. Pushing aside the politics, this
case is just like any other before an appellatetc@un the first day, the Court

will_heararguments on whether it is too soon to reviewcthr@ested issues, because the key
provisions that critics say are unconstitutionale-tioverage mandate and tax penalty—have not
taken effect.

The opponents—and the Obama administratia@mrtthe Supreme Court to hear the case,
because otherwise it may be years before legdleciyms work their way back to the Court. That
delay creates tremendous uncertainties surrouridingplementation. The Court will take up

the ripeness issue by hearing arguments on anla6dalled theAnti-Injunction Act, which
essentially says a person has to pay thé¢dorethey can sue. For such a significant case, this is
not a legal fireworks beginning.

Then the Court will hear arguments about two ctutstinal issues. The first concerns the
Constitution'sCommerce Clausevhich says Congress can regulate interstate bissimes

second concerns the Constitutidd&cessary and Proper Clausjch says that Congress can
enact laws to achieve federal policy goals. Theoappts do not contest Congress' authority to
regulate healthcare financing; they contend thrantimimum insurance requirement and penalty
for not complying go beyond its legal authority.

4. The opposition isideological, not pragmatic. The Cato Institute's brief, signed by 333 state
legislators from 17 states, calls the law "the fatlgovernment's most egregious attempt to
exceed constitutional authority since at least3beond World War."

Echoing other opponents' briefs, Cato attackseHerl basis for the reform law, saying the
"individual mandate exceeds Congress's power taatginterstate commerce under existing
doctrine... Nor can Congress compel someone togengacommerce... It is not a blank check
permitting Congress to ignore constitutional limbgsmanufacturing necessities and
commandeering citizens to do its bidding."

The opponents, including 14 red states that hassgubaso-called "healthcare freedom laws"
saying their residents do not have to follow treuirance mandate, say it violates state
sovereignty and regulatory authority. As Cato s#ysjssue "is not really about our healthcare
system at all. It is principally about our fedesaBystem and it raises very important issues
regarding the Constitutional role of the federalgyrmment."

Another opponent, the right-wing American LegislatExchange Council, claims the coverage
mandate "will disrupt or displace an array of..rke#tbased, cost-effective solutions." And the
states of Virginia and Utah say it will force théonspend millions on expanding Medicaid (even
though the federal government withy 100 percenif the new recipient costs in 2014 and that
will fall to 90 percent after 2020).



Finally, opponents argue that the tax penalty firaomplying does not fall under the Commerce
Clause because doing nothing is not an activitgl,taerefore there is nothing to penalize—
rendering that part of the law unconstitutional.

5. Thejust-say-no politics are nothing new. Each of these assertions is remarkable and shows
how out of touch GOP ideologues are with ordinamyeficans. To suggest that the reform is
"manufacturing necessities and commandeering n#lzis essentially saying that there is no
problem associated with 50 million uninsured pepatel out-of-control costs for the remaining
170 million other Americans or businesses who pantimy premiums—including a $1,000
annual surcharge to cover the costs of emergeneyfeathe uninsured.

To suggest that this is a problem best left teedta@ised solutions and that it does not affect
interstate commerce when it involves 17 percetth@economy is absurd. Further, to say that
Congress does not have the power to tax healtspareding—when employers and employees
now do not pay income taxes on health benefits—stigtiches credulity.

At least the Republican leadership in states likgiXia and Utah were honest in saying that they
do not want to spend more on Medicaid, as the mefoould require. However, what is most
notable in the opponents’ briefs is they care mbimit federalism—the separation and
distribution of power between state and federakgoment—than about helping their states’
residents get better healthcare.

Drew Altman, president and CEO of the Henry J. Kagamily Foundation, one of the nation's
leading health policy instituteszcently wrotehat the Supreme Court review of Obamacare
comes at a precarious time for America's healthegstem. Many states are cutting their
Medicaid budgets even as Obamacare is directing theplan to expand it by 2014. Meanwhile,
the biggest factor driving people into poverty "whasir out-of-pocket health costs."” To Altman,
the biggest impact of the Supreme Court's impendifigg may be its impact on the law's
momentum in the states.

"What's unusual about 2012 is how many prograrsgess, and changes are in play all at once,"
he said. Indeed, this chart—looksdile 7—shows there are 18 states where about half the
uninsured adults are below 133 percent of the pypViee. The Affordable Care Act would
extend coverage to these people—a sizeable patitive 32 million people that the
Congressional Budget Office estimates would be neavered by 2019. These states include
many of the red states where Republicans in thenityahave rewritten state constitutions
guaranteeing, as ALEC's brief says, the "fundaniémadom not to be commandeered into
purchasing a private insurance product known health plan.™

In other words, GOP ideologues are trying to prétegir own states' most medically at-risk
populations from being part of a framework to hiblpm get care at a cheaper cost—and slow the
growth of insurance costs for everyone else. Tived@es not cap what any private insurer can
charge—a major, pro-market, pro-corporate concedsicObama. One wonders if a Republican
president shepherded the same law if there woulddmnstitutional challenge at all.

There is also a gender-based element to the G@¢tstn, asmostof the good-paying jobs in
delivering healthcare are held by women with adedricaining; just as most of the jobs in the
yesteryear's American manufacturing sector wera Imelmen. Needless to say, many of those
jobs are also unionized.

6. Nobody knowswhat the Supreme Court will do. Predicting what the Supreme Court will do
has been a cottage industry in Washington and gaés for decades. But nobody other than
the justices themselves and their clerks, who ammdh by confidentiality, have any idea what

will emerge this June, when the Court is expeataddue a decision. There are nine justices on
the court; four are liberals. That means one otypeally conservative justices has to be swayed
to support the law.



Legal reporters look for clues in past Supreme Caecisions or unexpected rulings in the lower
court rulings that come before the high Cobdt examplein a 2005 case, Gonzales v. Raich,
which concerned whether a California women who goewfor her own use could be regulated
under the Commerce Clause, Justice Scalia saidlyessould, because the pot "is never more
than an instant from the interstate market."

Analysts have said Obamacare's opponents can tirguheir state's residents have the right not
to buy health insurance; however once those urealspieople get sick they are "never more than
an instant" from going to an emergency room, cbatmg to the cost spiral everyone else
absorbs in their premiums and medical bills. Theygest the Commerce Clause objections will
be overcome.

Anotheroptimistic guesss based on the recent opinion of Judge JeffréfpBua former Scalia
clerk who now sits on the U.S. Court of Appealstf@ 6th Circuit. He upheld the law's
individual insurance mandate in June 2011, writhmg Congress had the power to regulate
healthcare finances this way. That ruling is seeteing because Sutton is well-regarded in
conservative circles. Indeed, some briefs oppasiadaw urged the high court to disregard
Sutton's reasoning.

On the other hand, thisportsuggests that in the hasty drafting of the billn@®ss omitted a

key feature, known as a severability clause, whltdws part of a law to be struck down and the
rest to remain standing. That omission theoretiaauld let the Court invalidate the entire law in
one swipe.

However, it is equally likely that the Court codnply decide it is too early to hear the
constitutional challenges, because those feattird® daw have not yet taken effect. That issue
will first be heard Monday in several hours of liegs, suggesting that it matters to the justices.

That outcome would not be what either the Obamaradiration or its critics want, but it could
give the court "a way to lower its profileStotusBlog'd yle Denniston wrote, offering "an
entirely respectable way to put off the searingstitutional controversy over the individual
mandate."



