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After continually punting on his views about expanding the Supreme Court, and under pressure

from his left flank, President Joe Biden formed a “bipartisan commission” to study reforms six

months ago.

Following lengthy discussions at three meetings, the group of 36 legal scholars, advocates, and

former federal judges released draft materials late Thursday. Their final report should arrive in

November.

While the panel agreed Congress has legal power to expand the Supreme Court, the group is

divided on whether lawmakers should do it, though the irate left-wing reaction to the release

appears to suggest that the commission is wary to recommend expansion.

The draft explained, “there is no guarantee that a larger Court would be drawn from a more

diverse group of individuals. And a larger court may be less efficient than the current

complement of justices.”
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The commissioners also wrote that “rather than calm the controversy surrounding the Supreme

Court, expansion could further degrade the confirmation process. There could be significant

battles over any Justice added by a Court expansion measure.”

The commission mentioned polling that indicates the public does not favor court expansion,

while noting that expanding the court might lead to a “continuous cycle of future expansions.”

One court reform proposal that gained broad support is term limits for justices; another idea as an

alternative to expansion is a rotating system, whereupon judges rotate between the Supreme

Court and lower federal courts.

“The Supreme Court commission’s release of ‘discussion materials,’ together with today’s

hearing to, well, discuss those materials, can be seen as a trial balloon ahead of next month’s

release of the final report,” Ilya Shapiro, vice president of the Cato Institute and author of a

recent book documenting Supreme Court history, exclusively told PJ Media. “To mix metaphors,

the heavily left-leaning and academic commission is setting the stage and softening the ground

for a final tome that will be long on historical and analytical content but short on policy

solutions. Far from being the ‘court-packing commission’ of conservative lore, it’s actually an

intellectual response—and pushback—to progressive demands for radical restructuring in light

of a supposed crisis of legitimacy. On the big-ticket items, it’s not surprising the commission

both warns that expanding the Court would further politicize it and generally agrees that term

limits could have a salutary effect, but would require a constitutional amendment. Ultimately,

both these preliminary materials and the final report are beside the point as a matter of policy

because the complaints that led to the commission’s creation can’t be resolved by tweaking

structure or process.”

Supreme Court Justice Stephen Breyer recently warned against the reforms, cautioning that a

move could diminish public faith in the institution.

“One party could do it, I guess another party could do it. On the surface, it seems to me that you

start changing these things around, and people will lose trust in the court,” the Court’s elder

statesman told “Fox News Sunday” last month.
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Ever since Leader Mitch McConnell halted Merrick Garland, then-President Barack Obama’s

high court nominee, early in 2016 and filled the spot a year later with Justice Neil Gorsuch,

Democrats have been throwing tantrums, often demanding an ideologically balanced court.

They also criticized last year’s confirmation process for Justice Amy Coney Barrett, who was

added to the bench 40 days after Justice Ruth Bader Ginsburg’s death.

McConnell already signaled he’s inclined to stop a potential Biden Supreme Court nominee if

Republicans regain U.S. Senate control in next year’s midterm elections.

The draft comes as a new Supreme Court term commenced in October and justices are set to

review a number of big cases, including challenges to abortion rights and gun laws.
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