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Obamacare Just Got Dealt An Incredible
Blow... Here's What Could Happen Next
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It was a day full of twists and turns for the Affordable Care Act — one that could lead the law
back to the U.S. Supreme Court.

At the start of the day, Obamacare was struck a seemingly serious blow, when a federal appeals
court in Washington threw out an IRS regulation that allows for the implementation of key
subsidies for health insurance under the law. It was a "stinging defeat" for the federal
government — a potential "death blow," as The Huffington Post's banner put it.

By the end of the day though, another appeals court ruled in the law's favor in a separate
case and the Obama administration was declaring victory. It was affirmation, the White House
said, that the morning's ruling was a mirage and had been "undermined."

The plaintiffs in both cases decided by the appeals courts on Tuesday are challenging President
Barack Obama's signature legislation by arguing the way it was written does not allow for
subsidies to be provided by the federal government.

They point to a statute that says subsidies should be issued to plans purchased "through an
Exchange established by the State under Section 1311" of the Affordable Care Act.
Section 1311 establishes the state-run exchanges. The plaintiffs said the law does not permit
subsidies in federal exchanges, based on Section 1311 and another corresponding section of the
law.

"It was a full day," Ilya Shapiro, a senior fellow in constitutional studies at the Cato Institute,
told Business Insider. "The surprising part is they came on the same day. You can tell the 4th
Circuit wanted to blunt or one-up the D.C. Circuit."

In the end, the conflicting court rulings could lead the law back to the U.S. Supreme Court,
where it will again be at the mercy of a conservative-leaning bench that can choose to hear the
case if it so desires.

"Oh yeah. It’s a serious challenge at this point. It’s very serious. It threatens the very substance
of the law," Timothy Jost, a law professor at Washington and Lee University and an Affordable
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Care Act supporter told Business Insider on Tuesday. "It means 5 million people could lose their
premium tax credits, and millions more could lose their health insurance."

From this point, there are two schools of thought as to where the legal challenge to Obamacare
could go. The first says the conflicting court opinions on Tuesday make it more likely the
Supreme Court will feel a need to step in and resolve the issue. But other legal experts still think
the challenge won't make it all the way to the high court, based on a coming appeal from the
Obama administration that will likely reverse the D.C. Circuit Court's opinion.

Either way, the Obama administration is seen as having the legal advantage at this point — but
as the individual-mandate case showed, perception can change rapidly.

A Justice Department official told Business Insider the administration will seek an "en banc"
review from the D.C. Circuit court — which, if granted, would result in a hearing before the full
court, plus two senior judges who originally heard the case. The math is better for the Obama
administration in this situation — the full court splits 8-5 to Democratic presidential appointees.

"Today doesn't necessarily make it more likely" that the case will head to the Supreme Court,
said Nicholas Bagley, a law professor at the University of Michigan. "It may make it less likely."

Legal scholars agree that, if the D.C. Circuit court agrees to re-hear the case in full, it is likely to
reverse its three-judge panel's decision. But the challengers in the 4th Circuit court could shake
things up by directly appealing to the Supreme Court, rather than seeking an "en banc" ruling
before a 4th Circuit court that is heavily populated with Democrats, as well.

That's why University of Richmond law professor Kevin Walsh thinks there's a good chance the
conflicting rulings could speed up any potential Supreme Court review. The reason: The
Supreme Court may never grant review if there is no split between the 4th and D.C. Circuits. But
if the 4th Circuit plaintiffs seek a Supreme Court review now, while the appeals courts are split,
they will be on better legal terrain.

"The Court has discretion whether to grant [the appeal], of course, but a circuit split on such an
important part of a massive regulatory scheme is the sort of thing that the Supreme Court
should hear," Walsh wrote on his blog on Tuesday. "Having a final decision in favor of the
government therefore is of some help to the challengers because it enables them to go to the
Supreme Court more quickly."

Tom Goldstein, the publisher of the widely read and oft-cited SCOTUSblog, wrote in The
Washington Post on Tuesday that he expects the case to reach the Supreme Court. His "best
guess," he wrote, is that a majority of justices will take a limited view of the role of the federal
courts and say the administration's position on the issue is reasonable.

"The courts are required to uphold the rule if the law is ambiguous and the administration’s
position is reasonable," Goldstein wrote. "The Supreme Court will probably uphold the rule
under that lax standard."

Here's a map that shows which states could be affected by the ruling:
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Here's Where People Could Lose Their




