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A lawyer was wrong to admit his client’s involvement in a triple-murder, even if it was part of a 

strategy to try to keep him off death row, the U.S. Supreme Court held May 14. 

“With individual liberty—and, in capital cases, life—at stake, it is the defendant’s prerogative, 

not counsel’s, to decide on the objective of his defense,” Justice Ruth Bader Ginsburg wrote for 

herself and five other justices. 

The decision delved into defendants’ autonomy and, for some, highlighted what’s wrong with 

criminal justice in Louisiana. 

Larry English hoped that by telling a Louisiana jury upfront that Robert McCoy killed three 

people, he might get mercy in the face of strong evidence and a likely penalty phase. The 

strategy didn’t work. McCoy was convicted of three counts of first-degree murder and sentenced 

to death. 

McCoy objected to the concession strategy, maintaining his innocence and demanding that 

English put on an alibi defense that his attorney believed was a conspiracy theory contradicted 

by the evidence. 

On appeal, McCoy said it should’ve been his choice, regardless of whether the lawyer thought 

the concession was a good idea or even the only way to save McCoy’s life. 

McCoy is correct, Ginsburg wrote for the majority. To hold otherwise would violate the Sixth 

Amendment right to counsel, she wrote. 

The majority’s opinion “restores in Louisiana the constitutional right of every individual to 

present their defense to a jury,” McCoy’s Supreme Court lawyer Richard Bourke said in an 

emailed statement to Bloomberg Law. 

The high court threw out McCoy’s conviction and sentence, setting the stage for a retrial. 



“Mr. McCoy’s case will now, for the first time, be investigated and litigated by a legal team 

intent on honoring his vehement protestations of innocence, rather than conceding his guilt,” 

Bourke, director of the Louisiana Capital Assistance Center, said. 

The state of Louisiana sees it differently. 

“We are disappointed in today’s ruling that grants a new trial in a case where overwhelming 

evidence of guilt is present and where the entire Supreme Court acknowledges the result is not 

likely to be different,”Louisiana Attorney General Jeff Landry said in an emailed statement to 

Bloomberg Law. 

The majority made “a policy decision, not a constitutional one,” Landry said. 

‘Straightforward,’ But Potential ‘Danger’ 

A leading death penalty proponent told Bloomberg Law he agreed with McCoy’s position 

generally. 

“Admitting guilt, even of a lesser degree of offense, should be the client’s decision as long as he 

is mentally competent,” Kent S. Scheidegger, legal director of the Criminal Justice Legal 

Foundation, said. 

Yet he didn’t fully praise the opinion. 

“The danger that I see is that this decision may be exploited to attack convictions when the 

defendant did not express his disagreement in court, and the facts are all shielded by the 

attorney-client privilege,” Scheidegger said. 

“The objection could be fabricated after the trial. We do need some safeguards to ensure that 

does not occur,” he said. 

Robert Dunham, executive director of the Death Penalty Information Center in Washington, 

called the majority’s decision “straightforward.” 

“The court has long said that defendants have the right to make particular choices and one of the 

most important of those choices is how to plead,” Dunham told Bloomberg Law. 

Another lawyer described the case through the lens of what some see as Louisiana’s 

idiosyncratic justice system. 

“The case is another clarifying example of Louisiana’s broken death penalty system,” G. Ben 

Cohen told Bloomberg Law. He’s of counsel at The Promise Of Justice Initiative in New 

Orleans, where he filed an amicus brief supporting McCoy. 

“It may not happen very often in the rest of the country, but it’s a real problem in Louisiana, with 

undertrained and overworked lawyers making decisions that undermine their clients autonomy, 

while judges simultaneously ignore or override complex questions about competency and mental 

illness,” Cohen said. 

Competency wasn’t directly at issue in McCoy’s appeal. 

http://www.thejusticecenter.org/lcac/staff.html
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Not All-or-Nothing 

To get the assistance of counsel required by the Sixth Amendment, “a defendant need not 

surrender control entirely to counsel,” Ginsburg wrote for the majority. 

“The choice is not all or nothing,” she said. 

It’s true that some decisions are up to the lawyer, like what objections to raise about evidence, 

Ginsburg noted. 

But some decisions belong to the client, and maintaining innocence is one of them, Ginsburg 

said. 

A client “may hold life in prison not worth living and prefer to risk death for any hope, however 

small, of exoneration,” she said. 

Nixon is Different 

The justices decided McCoy’s case against the backdrop of a somewhat similar one: Florida v. 

Nixon. 

In that 2004 decision, also authored by Ginsburg, the court said a lawyer could concede a client’s 

guilt in a death penalty case when the defendant doesn’t say whether he wants to pursue that 

strategy. 

But the defendant there didn’t object, so “Nixon’s attorney did not negate Nixon’s autonomy,” 

Ginsburg said. 

That’s not what happened here. 

McCoy “opposed English’s assertion of his guilt at every opportunity, before and during trial, 

both in conference with his lawyer and in open court,” Ginsburg said. 

McCoy’s supporters are pleased that the majority recognized the distinction. 

“Today’s decision vindicates the principle of defendant autonomy and the long-standing maxim 

that the Sixth Amendment guarantees the right to a personal defense,” Jay Schweikert of the 

Cato Institute told Bloomberg Law. He was the principle author of an amicus brief supporting 

McCoy. 

Lawrence Fox told Bloomberg Law he’s happy with the result but that he thinks the majority 

didn’t go far enough in terms of client autonomy. Fox, the George W. and Sadella D. Crawford 

Visiting Lecturer in Law at Yale, likewise filed an amicus brief supporting McCoy, on behalf of 

law professors and the Ethics Bureau at Yale. 

Prejudice Presumed 

Another question was what legal test to apply to McCoy’s claim. 

Typically in an ineffective assistance case, a defendant has to show he was prejudiced by the 

lawyer’s ineffectiveness under Strickland v. Washington. 
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But because McCoy’s autonomy, not his lawyer’s competence, is at issue here, the majority 

didn’t apply the Strickland test. 

The error here was “structural,” Ginsburg wrote. That means McCoy gets a new trial without 

having to show prejudice. 

Dissent Tries to Keep it Real 

Justice Samuel A. Alito Jr. dissented, joined by Justices Clarence Thomas and Neil M. Gorsuch. 

The trio has on multiple occasions voted together to dissent from execution stay grants this term. 

The dissent accused the majority of skewing the facts to “achieve a desired result.” 

That echoed the Louisiana attorney general’s sentiments. 

“We were always concerned that the actual facts of this case would be eclipsed by fiction. 

Unfortunately, that’s exactly what happened,” Landry said. 

Alito pointed out that McCoy was charged with first-degree murder and that English didn’t 

concede that McCoy committed that particular crime. 

Rather the lawyer admitted that McCoy killed the victims but “strenuously argued” that McCoy 

was guilty of a lesser degree of murder. 

“So the court’s newly discovered fundamental right simply does not apply to the real facts of this 

case,” Alito charged. 

 


