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Last week’s coverage of oral arguments before tigredne Court debating the
constitutionality of the health reform law was litkee Super Bowl for health policy types.
But instead of being glued to my computer screarsipg the Justices’ questions and the
lawyers’ answers and reading the flood of gameatalysis following each two-hour
session, | unthinkingly had made plans to go hikmguntain biking and rappelling

down 180-foot cliffs in the spectacular and isallagé@virons of Moab, UT.

Instead of witnessing live theater, | read as magh

co uld before setting off in the morning or before
falling asleep that night. And | talked to prettyoh anyone | ran into about how they
felt about the new health law and how it would iigaeir lives. Mostly, | learned that
for the many young, uninsured people who workedawthree jobs to survive in that



town, health reform offered the chance for affotddtealth coverage. As removed as |
was from the doings in Washington, media coveraggb to feel like breathless
conjecture; the fate of the health law seemed tdlate widely with every pointed
guestion from one of the justices or a poor pertoroe by the Solicitor General. | am not
a constitutional scholar, nor am | an economist.rigwv, back in New York and a week
removed from the reporting frenzy and after digegsttommentary by both
knowledgeable experts and political hacks (andeho®etween) the emphasis has
shifted to the ramifications of the Supreme Cougt/entual ruling. | will expand on

some of these issues in future posts, but firsantvto address the science and politics of
predictions.

1) On MondayPresident Obama said of the health,l&We are confident that this will

be upheld because it should be upheld,” addingyirfit's constitutional.” He also
warned that an “unelected” group of justices shawgtloverrule the will of Congress.
That is tough talk; perhaps the right kind of tedkset the tone for the next few months
while the Supreme Court considers the legislatdancy Pelosi is also on board: Last
week she told reporters, “I have no idea. Nonesadaees,” when asked how the Supreme
Court would rule on the health law. But on Tuesslag also expressed this new
confidence, telling an audience at The Paley Cdatdviedia, ‘Me, I'm predicting 6-3

in favor.”

But is the administration’s confidence realistid@drh to some stalwarts; the legal
scholars and policy wonks who have insisted forlggeo years that the constitutional
challenge is legally unsupportable. Have they cbkdrigeir tunes at all?

2) Jonathan GrubeMIT economist and a chief architect of both Ma$sesetts’s health
plan and the ACA tells thBaily Beast; “Going into the hearings | was very confident.
Now | am less so. Almost all experts have saidwas a very clear legal call in favor of
the mandate, but the conservative justices appdae taking a very libertarian stand in
their questioningl still think it will pass muster, but 5—4 at best”

3) In JanuaryTimothy Jostlaw professor at Washington and Lee Universityd®t of

Law, toldHealth & Hospital Networks that he suspected that the Supreme Court will
hold “everything to be constitutional” and “[t]hsthould put to rest the argument that the
statute is unconstitutional.” Jost, who has extieely read and analyzed the ACA was
not completely sanguine—raising the specter thaQburt will uphold all but one or two
provisions of the health law like the minimum caa@e requirement, but leave the rest of
the statute in place. “Then there is a real quesi®to how that is going to work.”

Last week, after the argumenigst wrote in Health Affairs'l find it hard to predict
where the Court will end up. The Court seems to have little appetite for gaimgugh
the ACA section by section deciding which provisatay and which go. The justices
did not seem to be convinced by the federal goventis textual argument that only the
community rating and guaranteed issue provisiodstbi@o with the minimum coverage
requirements. Justice Scalia seemed ready togettiee whole statute, but, although
Justice Kennedy seemed troubled by the cost teersof dumping only the coverage




requirement, the justices did listen respectfulyvir. Farr’s (court-appointed attorney H.
Bartow Farr Ill) argument that all of the statube®sgld be preserved if the coverage
requirement is stricken.”

4) Renée Lander®rofessor of Law at Suffolk University Law Schaoid Deputy

General Counsel for the U.S. Department of Healthlduman Services under Clinton
thinks the mandate itself might survive. “It's vdrgrd to tell what can happen as a result
of the oral argumentsghe writes, also in Health AffairBut based on the arguments,
Landers puts Justice Alito “firmly into my ‘no’ vetcolumn.” Yet she adds that either
Chief Justice Roberts and/or Kennedy could stilevior the health law—along with the
four Democratic appointee.don’t think all bets are off yet,” she said. “Reports of

its demise are premature.”

Of course there are more partisan commentatorsandpredicting a clear win or a sure
demise for the health law. (On the sure demiseisitlga Shapiro, a senior fellow in
constitutional studies at the Cato Institute whipbeé write a brief opposing the law, and
told Bloomberghat he sees Justices Scalia, Thomas, and Alitoitig together to
invalidate the Patient Protection and Affordable Cae Act’s individual mandate,

with Chief Justice John G. Roberts Jr. and Jugtitbony M. Kennedy likely tagging
along.”)

Aside from experts, there is also a cadre of pydesml odds-makers when it comes to
Supreme Court rulings that uses elaborate modedeettict how the court will rule. But,
as Brian Palmer explains $hate, “[a]s a general rule, legal scholars are ablealb

around 60 percent of cases correctly, simply orbtss of their expertise and intuition.”
Oral arguments were thought to be less importahbua a case will ultimately be
decided. But that has recently changed. Thereoiwigg evidence that oral arguments do,
in fact, offer very useful data for predicting thigtcome of a Supreme Court case, writes
Palmer. “Drawing on this insight, many politicalesttists now incorporate language
analysis of the arguments into their models.” Wathey look for? Justices seem to ask
more questions of the side that ultimately losearsaysts might simply perform word
counts. The emotional content of the wording of ihsstices direct toward lawyers
seems to also be important; the side that recéineemost “unpleasant” questioning and
commentary is more likely to lose. As Palmer ngaenthetically, “(Justice Scalia has a
habit of telegraphing his vote by using words likkotic” during oral argument.)”

A “state-of-the-art” model that includes languagealgsis of the Supreme Court
arguments Suggests that the court will declare the individuamandate
unconstitutional by a 5-4 votg” according to Palmer. “The big question markcofirse,
is swing voter Justice Kennedy. He asked Solicgkeneral Donald Verrilli Jr. two more
guestions than he asked the challenger’s attofPeyl, Clement, with 14 percent more
negative language, suggesting a slight preferesrcevierturning the law.”

Experts, partisans and computer models are cleatlpf one opinion—all are hedging
their bets. That’s not surprising when you consttat there are multiple critical issues
at play—Medicaid expansion, the individual mandatd important coverage provisions



that prevent discrimination against people withang iliness, as well as Congressional
limits and questions about taxation—in decidingfdte of the health reform law. In the
case of the ACA, constitutional law issues are hargeparate from economic issues,
which are hard to separate from communitarianndividual benefits. And then there is
the heightened political atmosphere surrounding thie signature legislation of
President Obama’s term. The Justices have condkded the health law is dismantled,
the sharply divided Congress will not be able toesge it any time soon. Either way the
decision will factor greatly in the 2012 electioitfe first political salvos have already
been launched, in late June we will find out th@ipact.



