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Judicial Deference, Liberty and the Common Law

The answer to poor judging is better judging, not deference to the political branches.
December 8, 2021

In treating the advent of judicial review as a “radical development,” Judge Raymond
Kethledge’s review of Randy Barnett and Evan Bernick’s “The Original Meaning of the 14th
Amendment” (Bookshelf, Nov. 30) gets off on the wrong foot by privileging the right of self-
government over that of individual liberty. The power of judges to overrule democratic decisions
was at least implicit in the Declaration of Independence, where liberty comes first and self-
government second, as a means toward liberty, but only as constrained by our written
Constitution as interpreted by our courts. To hold otherwise is to render the majority a judge in
its own case and strip the Constitution of its power to discipline we the people.

As I wrote here decades ago (“Rethinking Judicial Restraint,” op-ed, Feb. 1, 1991), Robert Bork,
on whose authority Judge Kethledge draws, reversed that order. He, like Judge Kethledge, was a
sometime originalist on unenumerated rights and judges' authority to recognize them. For the
text of the Ninth Amendment, though broad, is clear. Unenumerated rights are not to be “denied
or disparaged,” which is precisely what judicial deference to the political branches

does. Pace Judge Kethledge, “unenumerated” does not mean “absent from the written
Constitution.” Like privileges or immunities, due process and equal protection, unenumerated
rights are in the Constitution’s text. Were we to deny or disparage those broad texts, as Bork
often did, we would be at the mercy of state legislatures that have prohibited parochial school
education, interracial marriage, vast forms of economic liberty and more.

Can judges abuse or misunderstand their authority? They can and have. But the answer to poor
judging is not judicial deference, as Judge Kethledge has recognized elsewhere. It’s better
judging, toward which Messrs. Barnett and Bernick have provided a valuable guide.
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