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Does the Fourth Amendment prohibit warrantless GPS surveillance?

Slspecting that Antoine Jones was dealing drugs-Bieattached a global-positioning-system device to

his car in a public parking lot — without his knawgi And, beginning in September 2005, it tracked hi
movements at all hours of the day for four weeksvithout a warrant. Sure enough, the data showed tha
Jones, a resident of Washington, D.C., had fregaeatstash house in Maryland. The bureau brought

charges, and a federal jury convicted Jones of tiafficking.

But Jones appealed, citing that oft-forgot middiédccof the Bill of Rights, the Fourth Amendment.
Warrantless GPS surveillance constituted an “uirggtsie search” under the Constitution because “it
[involved] a uniquely intrusive technology that fypted] by converting an individual’'s vehicle isto
satellite-data transceiver at the government'sisefvJones’s lawyerargued Luckily for them, the U.S

Court of Appeals for the D.C. Circuit agreed.

Writing for the majority, Judge Douglas Ginsburgdurned Jones’s conviction. True, Ginsburg
acknowledged, the Supreme Court had held thatrsoparaveling in an automobile on public
thoroughfares has no reasonable expectation cdigyiin his movements,” but 24-hour surveillance wias
a different nature. “A person who knows all of drests travels can deduce whether he is a weeklycthu
goer, a heavy drinker, a regular at the gym, aaithfil husband, an outpatient receiving medical
treatment, an associate of particular individualpdlitical groups — and not just one such factwatzo

person, but all such facts,” Ginsburg wrote.

Today, the Supreme Court is hearing oral argumiarttee caséJnited States v. Jones. Although

conservative and libertarian scholars expect thvegonent to win, they are divided over the propetov.



The division stems from the fact that Fourth Amepdijurisprudence is hazy. The rule by which the
Court determines whether a search is reasonabpmseagdly comes from Justice John Harlan’s concuerenc
in the 1967 casd&atzv. United States. “There is a twofold requirement,” Harlan wroteirdt that a person
have exhibited an actual (subjective) expectatfgorivacy and, second, that the expectation betoae

society is prepared to recognize as ‘reasonable.

The notion that nine unelected judges are to disoar societal understanding of privacy makes Jim
Harper, director of information-policy studies hetCato Institute, queasy. (Cato has filed an asricief
in favor of Jones.) “The best way to make the eaganst the government is to think about what the r
would be if the government were to win,” Harper lexms. “Law enforcement could go into a restaurant
let's say they thought the people in the restaunaame Mafiosi — and they could drop GPS chips thiir

coats to figure out who was in the restaurant ahdresthey went.”

Prof. Daniel Solove, author dfothing to Hide: The False Tradeoff Between Privacy and Security, concurs.
“The real question is: Do you want law enforcentertbe able to stick a GPS device on your car and

monitor your movements 24/7 for forever without d&myd of judicial supervision?”

Orin Kerr, professor of law at George Washingtonversity, however, disagrees. “I'm a Burkean
conservative on these sorts of issues. | wouldfglaurrent law, but | would not adopt a brand new

Strategy.”

On the popular blog Volokh Conspiracy, Kerr hasped out the difficulties with the D.C. circuit av's
approach. “In Fourth Amendment law, stuff insideirside homes, inside cars, inside packages, and
hidden from public view — is generally protectel&rr wrote in an August 2010 post. “In contrastiffst
outside — stuff exposed to the public — is not patgd.” But in this instance, the court ruled that
observing “stuff exposed to the public” for a pmoded period of time was unconstitutional. How are
policemen to determine when they’ve crossed the?lifOne month of surveillance is too long, the tour

says. But how about 2 weeks? 1 week? 1 day? 1 hdwa® no idea,” Kerr wrote.

Yet Harper sees a way around this obstacle. lori¢, Cato calls the installation of the GPS devan
“unreasonable seizure,” for it appropriates a p@sscar for the government’s purpose: surveillance.
Solove, meanwhile, resists the temporal distincéntirely. “I would just say it's impermissible spart

with. Before you turn on the GPS device, you getarant.”

Solove acknowledges, however, that his preferrethogeof interpretation would require the Court to
move more boldly than it has in the past. The qoedor the Court in every case, he says, is “Asa y
going up to the plate to do a bunt or are you gaingctually swing the bat? And most of the timis th

court goes to bunt.”



What's constitutional isn’t necessarily what's dabie. It's merely the minimum amount of freedom
guaranteed by the document. For instance, the S8gp@ourt found irBmith v. Maryland that it was
constitutional for the government to reference s@e's “pen register” — that is, the telephone camps
catalog of calls from his number — without a watrakfter the Court so ruled, Congress enacted

legislation requiring law enforcement to seek jialipermission for such requests. It could senalar

example here.



