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Over at theAmerican Interestmy TexasPublic PolicyFoundation colleagues and | have
published &uide to the Issud®r next week’s oral argument. The piece followsther that

Professor Richard Epstein and | wrote earlierwesk along with Cato’s Ilya Shapiro, also
at theAmerican Intereston the issue of severabilitywhat to do with the rest of the law if

the individual mandate is unconstitutional. Foullef exposition of our arguments, here are
the three briefs that Professor Epstein and | wiartéhe Supreme Court (variously joined by
others here and at Cato Institute, and 36 Tex&s Istgislators): (1)ndividual mandate

(2) severability and (3)Medicaid expansian

The case has all the makings of a historic decisarbetter or worse. Several trends in
Supreme Court jurisprudence in recent decadesoaneng to a head, with several lines of
precedent, particularly those dealing with the Caroa Clause and federal coercion of state
governments, badly in need of refinement if not lekale revision. The severability issue
also raises troubling constitutional question,ifdras the potential to leave the country
saddled with a law that would never have been edday any Congress. Still, the Court has
been increasingly protective of the limits on fedgower, and more willing to insist that the
Constitution is more than just “some rigid idea @thwhat government could or could not
do,” as President Obama so charmingly describeddbement he is sworn to protect.

Brace yourselves, countrymen. The Supreme Cousgrdioget any more exciting than this.

— Mario Loyola is director of the Center for Tedmendment Studies at the Texas
Public Policy Foundation in Austin.



