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This week the Supreme Court will hear oral arguménnot one but two historic cases
that may dramatically alter the legal trajectorysame-sex marriage in the United States.
The first one, Windsor v. United States, will examihe constitutionality of the Defense
of Marriage Act (DOMA), passed in 1996 under PresidClinton with overwhelming
support from both Democrats and Republicans. DOM#néd marriage as the union
between one man and one woman for the purposée déderal government and was
meant to discourage various states from adoptiggrgariage. But as many
conservative and libertarian constitutional schelave argued, it impinges on the right
of the states to define marriage as they see fitdnying legally married same-sex
couples more than a thousand federal monetary ieaefl legal privileges. And it
clearly violates the constitutional principle ofuad| protection by treating legally married
couples in different ways.

The second case, Hollingsworth v. Perry, is an alppiea lower court ruling that
supported the overturning of Proposition 8 in @atifa, a 2008 voter-backed measure
that added a prohibition of same-sex marriagedacsthte’s constitution. Ted Olson,
former solicitor general under President GeorgeBWsh, will challenge the
constitutionality of Proposition 8, arguing thaviblates equal protection and due
process of gay couples in California. If a majoofythe Court agrees, it's possible that
the Justices could void all state laws against sseranarriage (not just California’s) by
finding a fundamental right to marry for gay anglden couples in the Constitution. Not
only would that be an historic development, it wbhe the ultimate irony since this case
is now before the Supreme Court precisely becawesproponents of Proposition 8
appealed a lower court’s decision. Even a narrosisa® by the Court (one that simply
upholds the lower court’s decision that ProposiBias unconstitutional), would make
same-sex marriage legal once again in Californaking it the tenth state with same-sex
marriage.



In a sign of the times, over 100 prominent Repwaoigcand conservatives signed an
amicus brief to the Court in favor of legalizingrssex marriage, including
conservative economist Douglas Holtz-Eakin, forlRBIC chairman Ken Mehlman,
former Representatives Mary Bono Mack and Deborghe? Bush national security
advisor Stephen Hadley, Representatives Richardddand lleana Ros-Lehtinen, former
California gubernatorial candidate Meg Whitman, gReabudget director David
Stockman, and former New Jersey governor ChriStowd Wittman. Although he did

not sign the brief, Sen. Rob Portman, once onhbe $ist to be Mitt Romney’s running
mate, came out last week in favor of marriage etyyahe first Republican senator to do
SO.

A victory in one or both cases for those supporiame-sex marriage rights would add
dramatic momentum to a movement that has alreadie rmaormous strides in the past
several years. It was only four years ago, affettat all public opinion polls showed a
majority of voters (shrinking though it was) oppd$e same-sex marriage. But three
years ago, most polls began showing a flip to nitgjsupport for same-sex marriage,
and it has continued to grow. Washington PosABC News poll released earlier this
month, for example, showed support has climbedtpdscent (with just 36 percent
opposed), a dramatic jump from just six months agd a new high in support. Among
Millennials (ages 18 to 29), however, support isreftigher: 81 percent in the
Washington Pogpoll. Even among Young Republicans, support farmage is now
over 50 percent, and Millennial evangelicals arefapbehind. Is it any wonder, then,
that even the CEO of the anti-gay group Focus erFamily, Jim Daly, has said, “We're
losing on [gay marriage], especially among thedtd 30-somethings: 65 to 70 percent
of them favor same-sex marriage... We've probablylokndependents, another group
crucial to the electoral fortunes of the Republi@amty, are also uniformly pro-gay
rights, with support for same-sex marriage now @@y percent.

Many Republicans are finally waking up to the cbadjes this overwhelming support for
equality will cost the party if it doesn’t changad the Republican Party establishment
has finally specifically responded to its lack apport for even modest gay rights
measures. In a report issued last week by the litiepn National Committee, the all-
important issue of the Party’s outreach to preMpaBunned groups like gays and
lesbians was specifically addressed in a respestiyl “We need to campaign among
Hispanic, black, Asian, and gay Americans and destrate that we care about them,”
the report said. “Already, there is a generatiaiiirence within the conservative
movement about issues involving the treatment hadights of gays—and for many
younger voters, these issues are a gateway inttheshine Party is a place they want to
be,” it continued. The report did not mention Bepublican Party platform, which
opposes same-sex marriage and endorses a feder@lgaaamendment, but that
platform will have to change if these recent attengh outreach are to be successful.

Predicting what the Supreme Court will decide pagticular case is never a slam dunk,
but according to most Court watchers, it seemdylitet it will overturn DOMA, which
means all legally married gay couples in Washingtowa, New York, Massachusetts,
Maine, Maryland, New Hampshire, Connecticut, Verimand the District of Columbia



(and soon California) will have all the same leggihts and privileges as heterosexual
couples when it comes to marriage.

There is still strong opposition in part of the Rbjican base to the Party changing its
views on this issue: Tony Perkins, head of theifjaResearch Council, warns that such
a change “would place the Republican Party on l fgah permanent minority,” a clear
threat that social conservatives would abandomé#ngy, one that dramatically highlights
how little they really believe in the party’s trtidnal principles of individual rights and
limited government. Brian Brown of the Nationalg@nization for Marriage promises a
primary challenge to Sen. Rob Portman in 2016 i®récent announcement, and many
Christian Right leaders will no doubt join in. Bbe real trend in the Party and in the
nation is toward greater legal equality for gayd ksbians, in spite of people like
Perkins, Brown, and others. Their histrionics Wwal on full display when the Supreme
Court announces its decisions in these cases & Jun
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