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Sotomayor hearings: The complete
transcript -- Day 4, Part 7

o

As we often do here on The Ticket, in addition o own take on politics and events, we
are providing a complete transcript of the Senatkclary Committee confirmation
hearings on Judge Sonia Sotomayor's nominatidmet&tpreme Court for those
interested in reading the participants' own wordull.

The goal, of course, is to provide Ticket readkesdpportunity to make their own
judgments on the back and forth between the nonmandeother witnesses and the
interrogating senators — some setting her up vaftballs, others pursuing tougher lines
of questioning.

And, if you choose, please feel invited to leavary@mvn comments below and
participate in the historic confirmation debate roe nomination of the first Latina to
the nation's highest court.



Scroll up or down from here for the numerous itextier Ticket writers are contributing
minute by minute as the drama unfolds in Room ZliGeHart Senate Office Building
in Washington.

A complete cast of committee characters is addeéldetdottom of this item.

On Monday, we published the opening statementact senator and Judge Sotomayor.
Tuesday, we published the entire day's transcrigatgedings in five parts. The links to
all those pieces are at the end of this item.

Keep checking back here for updates.
-- Andrew Malcolm

ACTING CHAIR: Thank you very much for your testimgriMs. Froman. Our next
witness is David Kopel. He is currently the resbatitector of the Independence
Institute in Golden, Colorado, and an associateypalnalyst at the Cato Institute. He is
also a contributor to the National Review Magazie.graduated from the University of
Michigan Law School. Thank you very much for belrege. We look forward to your
testimony.

KOPEL: Thank you. The case of Sonia Sotomayor \&tiset Second Amendment is not
yet found in the record of Supreme Court decisidfes.if Judge Sotomayor is confirmed
to the Supreme Court, the opinions of the newestice may soon begin to tell the story
of a justice with disregard for the exercise ofstdntional rights by tens of millions of
Americans.

New York state is the only state in the union whsompletely prohibits the peaceful
possession of a nunchaku, a (inaudible) ban enaétexdthe opening to China in the
early 1970s and the growth of interest in the rabadits. In the colloquy with Senator
Hatch on July 14, Judge Sotomayor said that theieavrational basis for the ban
because a nunchaku could injure or kill someone.

The same point could just as accurately be madetddoovs and arrows, swords or guns.
All of them are weapons, and all of them can bealdsesporting purposes or for
legitimate self-defense.

Judge Sotomayor's approach would allow statesnabzhery equipment with no more
basis than to claim the obvious, that bows are wespEven if there were no issue of
fundamental rights in this case, Judge Sotomagpp$ication of the rational-basis test
was shallow and insufficiently reasoned, and it e@strary to Supreme Court testament
showing that the rational-basis test is supposéwMalve a genuine inquiry, not a mere
repetition of a few statements made by prejudicampfe who impose the law.

The plaintiff in Maloney had argued that even mgtaside the Second Amendment the
New York prohibition violated his rights under théth Amendment. There was no



controlling precedent on whether Mr. Maloney's\atgtiinvolved an unenumerated right
protected by the 14th Amendment. Accordingly, Jugeomayor and her fellow
Maloney panelists should have provided a -- a ie@galecision on the issue.

Yet Judge Sotomayor simply presumed, with no lega$oning, that Mr. Maloney's use
of arms in his own home was not part of the exerofsa fundamental right.

Testifying before this committee on July 14, Ju@géomayor provided further examples
of her troubling attitude to the right to arms. $blel Senator Hatch that the -- the Heller
decision had authorized gun control laws which dqass the rational basis test. To the
contrary, the Heller decision had explicitly regtthe weak standard of review, which
Justice Breyer had argued for in his dissent.

Both Judge Sotomayor and some of her advocatespuwaneed to the Seventh Circuit's
decision in NRA v. Chicago as retrospectively validg her actions in Maloney. The
argument is unpersuasive. Both the Maloney andNtR& courts cited 19th century
precedents which had said that the 14th AmendmeriNideges or immunities clause did
not make the Second Amendment enforceable agamstates.

However, as the Heller decision itself had poirdat those cases, quote, "did not
engage in the sort of 14th Amendment inquiry respiioy our later cases.” In particular,
the later cases require an analysis under theaepanovision of the 14th Amendment,
the due process clause.

Notably, the Seventh Circuit addressed this vesyasand provided a detailed argument
for why the existence of modern incorporation urttlerdue process clause would not
change the result in the case at bar. In conttadgge Sotomayor's per curiam opinion in
Maloney did not even acknowledge the existencb@idsue.

Various advocates have made the argument thag Matoney and NRA reached the
same result, and since two of the judges in NRE&hicago were -- were Republican
appointees who are often called conservatives, ttheeivialoney opinion must be all
right.

This argument is valid only if one presumes thatseovatives and/or Republican
appointees always meet the standard of strongginegeess for constitutional rights
which should be required for any Supreme Court nesi

In the case of the NRA v. Chicago judges, thatddeshwas plainly not met. The Seventh
Circuit judges actually made the policy argumeat the Second Amendment should not
be incorporated because incorporation would presetés from outlawing self-defense
by people who are attacked in their own homes.

A wise judge demonstrates and builds respect rule of law by writing opinions
which carefully examine the relevant legal issuss &hich provide careful written
explanations for the judge's decisions on thoseess



Judge Sotomayor's record on arms right cases leastbe opposite. Her glib and
dismissive attitude toward the right is manifesher decisions and has been further
demonstrated by her testimony before this committee

In Sonia Sotomayor's America, the peaceful citiaghs possess firearms, bows, or
martial arts instruments have no rights which gestabound to respect and those citizens
are not even worthy of a serious explanation ashtyp Thank you.

KLOBUCHAR: Thank you very much. And did | say yauame correctly?

KOPEL: (OFF-MIKE)



