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In December 2010, the FCC adopted Preserving tlem Gyernet, a
“network neutrality” order regulating broadbandeimtet access service.
Issued under authority (ostensibly) derived frond&parate provisions of
federal communications law, Preserving the Opesrhat is predicated on
three basic rules: transparency, no blocking, andiscrimination. Broadly
speaking, “transparency” requires broadband prosite“disclose network
management practices, performance characteriandsterms and
conditions of services.” The “no blocking” rule bads fixed broadband
providers from “blocking lawful content, applicat®, services, and non-
harmful devices.” Meanwhile, mobile broadband pdevs are restricted
from blocking “lawful websites” and certain applicas. The “No
Discrimination” rule prohibits broadband providémsm unreasonable
discrimination in transmitting lawful network traff The promulgation of
the FCC'’s network neutrality order will have sesatonsequences for the
constitutional rights of broadband providers. Onehsprovider, Verizon,
now seeks to challenge the FCC order in the U.8rt@d Appeals for the
D.C. Circuit. Cato joins TechFreedom, the Compedittnterprise Institute,
and the Free State Foundation, in urging the dowrphold Verizon’s First
and Fifth Amendment rights. We first argue thatBl@C order violates
broadband providers’ First Amendment rights by celiipg speech, forcing
them to transmit messages from content providexsttiey might not wish
to convey, preventing them from transmitting messaey want to convey,
prohibiting them from exercising editorial discoet] and generally
restricting the mode and content of their commuiooa. Because the order
singles out certain speakers, it demands “stricitsy,” which it cannot
survive because it neither serves a compelling iorental interest nor is
narrowly tailored. We next argue that the FCC ordelates broadband



providers’ Fifth Amendment rights by subjectingrth& physical and
regulatory takings. The FCC order enacts a physagahg by granting the
content providers an unrestricted right to occumpprty while slicing
through the bundle of property rights broadbandiglers enjoy as network
owners. The order essentially gives the contentigeos unlimited use of
the network owners’ physical property without amynpensation,

forbidding the rightful owners from exercising theght to control the use
of their property and exclude others. Furthermorégrcing network

owners to give network space to content providéesyegulation shifts costs
to consumers, discouraging them from using broadlisanvice and thus
diminishing the network’s economic value. The FG@en also constitutes a
regulatory taking because it prevents broadbandgeos from attaining
their networks’ full economic value and subvertsamek owners’
reasonable investment-backed expectations. Fina#lyargue that the
FCC'’s assertion of authority to regulate the Iné¢ia a dangerous
aggrandizement of agency power. In sum, while segela benefit content
providers, the FCC has promulgated a regulationvioéates the First and
Fifth Amendment rights of broadband providers.

Please see full brief below for more information.
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