Disorder in the Court
By Jeffrey Rosen

In APRIL 2000, a Vermont musician named Diana Lewvent to the hospital with a
migraine. There, a nurse incorrectly injected Phgang, an anti-nausea drug, into her
vein rather than her muscle. This led to gangrenk @ventually, the amputation of much
of her right arm. Levine sued and won more thamBon from a Vermont jury, which
concluded that Wyeth, the drug company, had fabdedarn her properly about the risks
of the drug. Wyeth then countersued, arguing tmafury verdict was preempted by the
fact that the Federal Drug Administration had apptba change in the drug's labeling.
According to Wyeth, this federal regulatory deamssihould have trumped a state court
ruling.

By 2008, the case had found its way to the Supi@met. Most observers expected the
justices to side with Wyeth. Among them was Diaeaihe herself. Before the oral
argument, | attended a panel with Levine, wheredséi@dayed her amputated arm and
sang a song she had written about her grief arsdirétion that reduced the audience to
tears. When the Court's decision came down, howéweas a double surprise--not just
because Levine won, but because of how she womaks/ people expected, the four
liberal justices had sided with her. But she hao aon over Anthony Kennedy as well
as the Court's most conservative justice, Clar@immemas. Only John Roberts, Antonin
Scalia, and Samuel Alito had voted against her.

The conservative justices on the Roberts Courtraggiently thought of as a monolithic
voting block, but, as Wyeth v. Levine suggestsy the often divided in unexpected
ways. In this case, the three conservatives maspathetic to executive power and
business interests sided with the federal goverhar@sha giant corporation. The justice
most devoted to states' rights, Clarence Thomdsnded the prerogatives of a state jury.
And the Court's most libertarian justice, Anthongrikedy, found himself on the
opposite side of federal regulators.

For the past three decades, if you asked reasoneatiynformed people what legal
conservatism was, they would probably have givanastraightforward answer that
included the following buzzwords: strict constroctj originalism, or judicial restraint.

But something striking has been happening to legatervatism over the past generation:
It has been splintering into several distinct tiiadis, which are increasingly visible on

the Supreme Court itself. While the five consemegicontinue to vote together in many
cases--as they did in this month's Wal-Mart deanislegal conservatism is no longer the
monolithic entity it once appeared to be.

IN THE 1950S AND 1960S, legal conservatism was nodran attitude than an ideology.
From the congressmen who signed the Southern Manifie 1956--which denounced
Brown v. Board of Education--to the dissents ofrdbtarshall Harlan and Felix
Frankfurter that criticized the Warren Court's @stn in cases involving



reapportionment and criminal procedure, legal covadives during the Warren era
defined themselves more by what they were agaiast by what they were for.

That began to change in 1971, when Lewis Powelipderate country-club Republican
and future Supreme Court justice, wrote an inflia@mbemo for the U.S. Chamber of
Commerce. Powell was concerned by a rising tidenefronmental and consumer
litigation, and he proposed the creation of anvesttconservative legal movement to
counter the trend. One person who heeded the eallawvealthy Ronald Reagan
supporter named John Simon Fluor, who providedésel money to start a conservative
property-rights litigation group, the Pacific Legadundation, in 1973. Four years later,
the beer baron Joseph Coors helped to establidfidbatain States Legal Foundation, a
group focused mainly on federal land-use regulati®usiness interests weren't the only
ones to answer Powell's plea. They were joinedldgytarians such as Clint Bolick and
Chip Mellor, who would go on to found the Institdte Justice, and by Ed Meese, a
zealous defender of executive power who, as cliisfadf to then-California Governor
Reagan, was outraged that his boss's efforts ttheuvelfare rolls had been challenged
in the courts.

As the ranks of conservative litigation groups greamsions among different legal
worldviews began to surface. Mellor, for instanwas fired from the Mountain States
Legal Foundation for championing free-market valoesr the interests of business
monopolies. But by the early '80s, with ReagarhenWhite House, conservatives were
more interested in transforming the legal culturd the courts than in internecine
squabbles. The founding proposal of the Federabstety, created in 1982, suggests just
how eager conservatives were to paper over thigarences. As Steven M. Teles relates
in The Rise of the Conservative Legal Movement,piegosal stressed the importance of
avoiding factionalism among "members who span adideological spectrum which
includes traditionalists, fusionist conservatividsertarians, objectivists, classical liberals,
and Straussians.” It even recommended that stati@pters "not use the adjective
‘conservative™ because "there is no need to beaoveb/ed in disputes among
conservatives, libertarians and other factions abdat they call themselves."

Initially, the Federalist Society was successfyp@tsuading conservatives to converge
around a common rhetoric of "original understantiengd "judicial restraint" (although
those terms meant different things to differentitats). But the spirit of unity that
animated the group during its founding didn't |&stfore long, the Federalist Society had
succeeded in getting conservative legal intelldstappointed to federal appellate courts,
and conservatives found themselves not a beleadjnarerity, but a newly empowered
majority. As soon as that happened, divisions-amld new--began to surface.

PERHAPS THE MOST STRIKING split was the one betwhkleertarians and those
conservatives who tended to back executive powss. donflict was on display in
October 1984, when the Cato Institute invited Ridrapstein, an intellectual guru of the
libertarian movement, to debate Judge Antonin §calho would be appointed two years
later to the Supreme Court.



Scalia, speaking first before a full house, argtined judges should restrain themselves
from striking down federal laws in the name of emwiic liberty. To do otherwise would
amount to a return to the Lochner Court--the etvntieth-century period during which
the Supreme Court regularly struck down econongalagions for violating the liberty

of contract. "Every era raises its own peculiae#tito constitutional democracy,” Scalia
warned. "The reversal of a half-century of judicisdtraint in the economic realm comes
within that category." Conservatives had to shoat they had the courage to reject all
judicial activism, including the conservative vayie

In response, Epstein declared that his goal wétsike issue™ with Scalia's "conventional
wisdom." Judges should be much more aggressiveteging economic liberty, Epstein
argued. Minimum-wage laws and other "legislativgutation of the economy" were
inconsistent with the constitutional principle tHparties should be free to set wage terms
as they see fit." They should therefore be strumkrd

Then, as now, Epstein represented a principledtéaian extreme, but his views
influenced many legal conservatives, including &@e Thomas. During his
confirmation hearings, Thomas was questioned hy-8enator Joseph Biden over a
1987 speech in which he had expressed an affioitizpstein’s ideas. (Biden theatrically
waved a copy of Epstein's 1985 book Takings: Peivabperty and the Power of
Eminent Domain.) Thomas demurred that his intareEpstein's ideas was only
academic. But, in a 1995 case, Thomas was thejastige to embrace Epstein's
dramatically limited vision of federal power. Bybad majority, in United States v. Lopez,
the Court struck down the federal law banning garschools. It was the first time since
1937 that the Court had invalidated a law on tloeigds that it exceeded Congress's
power to regulate interstate commerce. But, irsBarate concurrence, Thomas went
much further than the majority opinion. (His argunhso closely resembled the vision
that Epstein had articulated in a 1987 article,e Pmoper Scope of the Commerce
Power," that one scholar accused him of intelldgileagiarism.) Thomas called the
Court's repudiation of economic judicial activismtihe '30s a "wrong turn,” while
signaling his openness to overturn Wickard v. Fiththe 1942 case that affirmed
Congress's right to broadly regulate economic #agtiv

But, while the anti-regulatory strain of Thomasidigial philosophy owes much to
Epstein's libertarianism, Thomas also embracesalpcionservative positions--in cases
involving abortion and gay rights, for example-tth@ake true libertarians cringe. For
this reason, Thomas cannot really be called athben. Instead, he is the leader of a
third faction that has begun to gain prominenceegent years. Call them the legal arm of
the Tea Party movement. They combine economictibianism--and a willingness to
use courts to strike down regulations--with ardsrtial conservatism and devotion to
states' rights. Much of their philosophy is tradedb W. Cleon Skousen's book The
5,000 Year Leap, which became the movement's ¢otigtial bible after receiving an
endorsement from Glenn Beck. Skousen's ideas @ig af John Birch-era opposition to
communism, claims that the Founders were divinetpired, populist opposition to
international elites, and radical support for Satights. Traditional libertarians from the
Epstein school are often surprised by the Tea Bartyistitutional ideas. Roger Pilon, the



head of constitutional studies at the Cato Ingjttgld me that he was unfamiliar with
The 5,000 Year Leap. And, when | described Skoasasion, Pilon questioned whether
its social conservatism was consistent with theentibertarian ideas of many of the
Constitution's Framers.

Thomas's social conservatism appears to be atdadbt personal: He shares the Tea
Party movement's hostility to Washington elites apeinds the summers driving around
the country in a motor coach. "Someone told mebtst people in the country ... are in
the RV parks," he once told Rush Limbaugh. "I mieem at truck stops, rest stops.
Those are my kind of people.” But, however he cobye$, Thomas's social
conservatism has placed him even to the right®féliow conservative justices on some
issues. Like Skousen, Thomas has insisted th&dheders did not intend to prevent the
federal government from promoting religion. "Corgg@eed not observe strict
separation between church and state, or steerafi¢lae subject of religion,” Thomas
wrote in a 2005 concurring opinion. And, in 200hen the other conservatives held that
the First Amendment doesn't protect a student's tagdisplay a banner declaring,
"BONG HITS 4 JESUS," Thomas wrote a separate coanae declaring that "the First
Amendment, as originally understood, does not ptatident speech in public schools”
under any circumstances.

If there is a consistent libertarian on the Coiiisn't Thomas; it's Anthony Kennedy. Of
all the conservative justices, Kennedy is the magsitist in striking down federal and
state laws: Between 2006 and 2010, the Court sttowkn six acts of Congress, and
Kennedy voted with the majority in all six of thos&ses--more frequently than any other
conservative justice. But, unlike states' rightgcmdtes, Kennedy isn't only interested in
restraining the power of the federal governmentiiguthe same period, the Court voted
to strike down nine state or local regulations, Kednedy voted with the majority in
eight of those cases--more frequently than anyrgtistice. Why does Kennedy strike
down so many laws? Because he is willing to stiikeen any law, state or federal,
economic or social, that he thinks clashes witlimddal liberty. He votes with the
conservatives to strike down campaign finance laffsmative action, and federal bans
on guns in schools; and he votes with the libdralktrike down laws restricting abortion
and gay rights, which he believes infringe on tlgatrto define one's own conception "of
meaning, of the universe, and of the mystery of wufife.” (Scalia has ridiculed this as
the "sweet mystery of life passage.”)

What about the other three conservative justicesdeRs, Scalia, and Alito? They are
neither Tea Partiers nor true libertarians; instéagly are executive-power conservatives,
and they subscribe to a far more expansive visidaderal power than either Thomas or
Kennedy. All three served in the Ford or Reaganiaginations in the Office of Legal
Counsel (OLC) or the White House Counsel's offase] all came to be supporters of the
"unitary executive" theory, which holds that thegdent needs complete control over
the executive branch--including the power to fixeautive officials. In a speech to the
Federalist Society in 2000, Alito recalled that,emthe was at the OLC during the
Reagan administration, "we were strong proponeintiseotheory of the unitary executive,
that all federal executive power is vested by tbasiitution in the president. And |



thought then, and | still think, that this theomssb captures the meaning of the
Constitution's text and structure.” Kennedy, bytcast, has repeatedly rejected this
theory.

Scalia's executive-power sympathies dramaticalgpjpointed libertarians and Tea Party
conservatives in Gonzales v. Raich in 2005. Therfdsian law professor Randy Barnett
of Boston University challenged the federal goveentis attempt to enforce drug laws
that conflicted with the decision of eleven stateallow medical marijuana. By a 6-3
vote, the Court rejected Barnett's argument an@ldphe law. The majority consisted of
the four liberals joined by Scalia and Kennedy; mlag dissented, along with William
Rehnquist and Sandra Day O'Connor. In a concurr&uaia embraced the ability of the
Drug Enforcement Administration, under the directad the president, to enforce federal
statutes broadly. Thomas, by contrast, wrote gpstiissent that reiterated his skepticism
about Wickard and the broad leeway it had giverfederal government to regulate
economic activity. (Kennedy, who sometimes shieayafiom the most extreme
implications of his positions, got cold feet andesl with federal power.)

In other cases, the pro-executive conservatives hiaxcely defended executive
prerogatives. They dissented, along with ThomaBoumediene v. Bush, where
Kennedy and the four liberals held that Congressdrtt suspend the writ of habeas
corpus for suspected enemy combatants detainedaatt&amo Bay. "This decision is
not really about the detainees at all, but aboatrobof federal policy regarding enemy
combatants,” Roberts wrote in his dissent. Scadintwveven further, denouncing the
"disastrous consequences" of Kennedy's opinion.

The nationalistic instincts of the three pro-exeaijustices go a long way toward
explaining the Roberts Court's pro-business recdsdNew York Times reporter Adam
Liptak recently noted, the Roberts Court, durirgdfitst five terms, ruled in favor of
business interests in 61 percent of business-tetatses, compared with 46 percent in the
last five years of the Rehnquist Court. Many ofstheases involve claims that consumers
injured by defective medical devices or drugs stio'tibe able to recover compensation
for their injuries, because state jury verdictsmeempted by federal regulation of the
medical device or pharmaceutical industry. Theyddten decided by lopsided majorities,
since the liberal and conservative justices shawspicion of what they consider
“regulation by litigation." But, as Wyeth v. Levisbowed, these cases sometimes cause
Thomas or Kennedy to peel away from the other auaseges.

THE QUESTION of the moment, of course, is whereéhelashing judicial philosophies
will lead the justices on health care reform. Tkalth care lawsuits are most commonly
defended in the name of federalism, and Thomdsgeéping with his Tea Party
philosophy, seems likely to vote to strike down léng as a violation of states' rights.
Kennedy is more of a wild card. Richard Epsteindrgsied candidly that the lawsuits
have little to do with states' rights, becausehbalth care mandate violates a sweeping
freedom of contract that constrains not only Cosgtaut the states as well. Embracing
this argument, one of the health care suits, brblgiMississippi's libertarian lieutenant
governor, Phil Bryant, argues for resurrectingliberty of contract recognized by the



Lochner Court. And, in a surprising but intelledty@oherent twist that seems designed
to appeal to a libertarian like Kennedy, Bryantasathat it's not only economic liberty
cases that have recognized a right of personahauty; that right has also been
recognized in privacy and sexual autonomy casésigating in Planned Parenthood v.
Casey, which reaffirmed Roe v. Wade in 1992. Tlig pf the plurality opinion in Casey,
of course, was written by none other than Anthoeynikedy. As a result, Kennedy might
be sympathetic to the claim that the health canedat violates the rights of individuals.
It's even possible to imagine him, in the same &uprCourt term, voting to strike down
the health care mandate and recognize a rightytongariage, all on the grounds that
"liberty presumes an autonomy of self."

As for the three pro-executive conservatives,afythre true to their judicial
philosophies--which lead them both to revile Rod hachner and to defer to the
executive branch--they will vote to uphold the tiealre law. Of course, whether they
do or not is another matter; as Bush v. Gore shpstices sometimes abandon their
principles in the most politically polarizing cas&ait, regardless of what happens in the
health care lawsuits, political preferences dda/ags rule on the Court; judicial
philosophy matters, too, and it is clearly leadibgrtarian, Tea Party, and executive-
power conservatives to diverge in significant wads a result, the days of speaking
about legal conservatism as a single, coherertiyeninited by a common commitment
to originalism or judicial restraint--should now beer.



