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Bill of Rights Day: What's left of them?
By Nat Hentoff 12/15/2011

John Jay, the co-writer of the Federalist Papedstlaa first chief justice of the United
States (1789-95), wrote in a 1786 letter to Thodedferson that he was worried that
under our evolving founding document that becaneeQbinstitution, Congress would
have exorbitant power.

“These three great departments of sovereigntyfolteJefferson, “should be forever
separated and so distributed to serve as checkaamnother.”

The separation of powers was indeed embodied iCtmstitution, but especially in the
Bush and Obama administrations, the executive brbhas been so disproportionately
and unilaterally strengthened that | urge the @Qagttute to actively redistribute, with a
short epilogue, its 2008 book by Gene Hedlye Cult of the Presidency: America’s
Dangerous Devotion to Executive Powkican make for more crucially discerning
voters in 2012.

The Bill of Rights’ First Amendment, from which aur individual liberties flow, is still
working. Although FBI agents, during J. Edgar Hatweeign, knocked on my door to
supplement the FBI files on me, | have not sincnbasited by them. However, despite
the Fourth Amendment, like so many Americans, laavare that this is increasingly a
society under government surveillance and trackiwgordingly, many Americans are
becoming careful about what they say on the phorleeinternet, let alone on cell
phones or social media.

The Bill of Rights’ now-broken Fourth Amendment garsteed that we are protected
against “unreasonable searches and seizures” lgotregnment. But it is now on life
support, thereby beginning to diminish citizensiftdent exercise of the First
Amendment. Do you want the FBI to know everythiog'ye saying?

Also, the new generation — and quite possibly atherfollow — are recognizing that
what they put about themselves on Facebook, Tvattidrother newly quickening means
of communication may be embedded in FBI and otbgegiment files.

Also under attack by the government is the disitiety American Fifth Amendment: No
person “shall be compelled in any criminal casbd@ witness against himself, nor be
deprived of life, liberty or property, without dpeocess of law ...”



Due process of law is our bedrock of citizenshiyg #&'s greatly envied by many around
the world. But the Bush-Cheney administration daasside with regard to suspected
terrorists — including American citizens in certaontexts. Then, in 2009, President
Barack Obama began pursuing, as Bush-Cheney alleatjypreventive detention, by
which terrorism suspects, including Americans, leareld without going to a U.S. court,
thereby also doing away with due process.

Recently, Obama appears to have moderated in igdtirther suspension of the Fifth
Amendment, without abandoning preventive detengiatirely. This happened
concerning a 93-to-7 Senate vote for an amendméhetNational Defense
Authorization Act that would empower the militarydeize and hold terrorism suspects,
including Americans, within our borders, in preveatdetention. No right to trial.

What surprised me was that Obama, because of editnaoy control given the military

by the Senate vote, threatened a veto of thewdiile also among its opponents were FBI
Director Robert Mueller and Defense Secretary Lleanetta — neither of whom would
have been recognized by John Jay or Thomas Jeifassoivil libertarians.

As of this writing, the ultimate vote on this de$erauthorization bill is still pending; but
alarming is the fact that 93 senators — in whasé¢hgays was an astonishingly large
bipartisan vote — were so eager to deny these stsspecluding Americans, any trace
of due process of law.

Were he still alive, John Jay would remind us whysh feared a Congress so leaping
over the separation of powers.

Another section of the Bill of Rights, the Eightm&ndment’s banning of “cruel and
unusual punishments,” was brutally suspended duhied@ush-Cheney “torture policy”

in the CIA secret prisons (“black sites”) and elkeve. And the CIA “renditions” to

other nations known for torturing their prisoneosittnue, to some extent, under
President Obama. | have reported, for instance, covert part of a U.S. prison on our
Bagram Air Base in Afghanistan where former prigsrieave described being tortured to
the BBC.

The Republican presidential aspirants seem to balethe smallest concern about any
of this dismembering of the Bill of Rights | haviged in my inability to celebrate, rather
than mourn, Bill of Rights Day. The incumbent i White House has refused any
attempts at accountability — through independevestigations — for the Bush-Cheney
desecration of the Bill of Rights, let alone hisrow

How many voters in 2012 will keep in mind Americatntinuous Dangerous Devotion
to Executive Power?



