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Long-time establishment apologists Norman Orngi&kl) and Thomas Mann
(Brookings) have generated a lot of ink latglsg andcon, overtheir claimthat our
“dysfunctional” government is the fault of Republic“extremists” whose party has
become “an insurgent outlier in American politicsldcking measures for economic
recovery, climate change, health-care reform, andmelse.

Well, for the legal branch there’s a more complaknnt much more subtle variation of
the Ornstein/Mann thesis that academic lawyerb@ptrogressive persuasion — | repeat
myself — have been peddling in recent years. tigd ta nascent movement of pro-
business and libertarian federal judges and tlank activists” have been working for
some time to resurrect “a series of legal doctrthas have been dormant since the New
Deal,” all “to dismantle the post-New Deal regutgtetate” and restore something called
“the Constitution in Exile.” Coined by D.C. Circuludge Douglas H. Ginsburg in a 1995
Cato Institute articlethat term refers to the limited government Caagtn we all pretty
much lived under for 150 years, before Franklin $&e@lt’s infamous 1937 Court-
packing threat cowed the Court into crafting whatvrpasses for “constitutional law” —
not to be confused with the Constitution itself.

The legal version of the Ornstein/Mann thesis islisplay in, among many other places,
The New Republic of May 4, in George Washingtonugrsity Professor Jeffrey

Rosen’s Second Opinions from which the above quotes are taken. Rosethésalludes

to the six and a half hours of Obamacare oral agqinm the Supreme Court at the end
of March — a frain wrecK for those who’d confidently predicted the Act’s
constitutionality. But it alludes also, and moremediately, to an opinion that came
down two weeks later from the D.C. Circiitgttinga v. United StateThere the three-
judge panel upheld a 2005 amendment to a compkarmeyof milk marketing price
controls dating back to 1937, the effect of whicmsvwo penalize an enterprising
dairyman for the benefit of cartelized competitersan egregious assault on economic
liberty. As an inferior court, the panel had noickodue to long-standing precedents, but
to uphold the statute. But the decision generatelgstering concurrence by Judge Janice
Rogers Brown, joined by Chief Judge David Sentétietable not only for its anti-statist




editorializing,” Rosen writes, “but also becaussuggests that the Affordable Care Act
will be far from the last federal regulation totheeatened by conservative judicial
activism.”

And so we come to the heart of the problem for R@s®l his progressive colleagues —
it's the “conservative judicial activism” againshigh Obama himself railed after the

High Court made it clear that his major legislataccomplishment was constitutionally
suspect. Trouble is, though, you've got to say ntlba@ “activism” if you're going to

make the charge stick; you’ve got to show whyewample, it's acceptable for judges to
defer to the political branches when “mere” ecormliberties are at issue, and Rosen’s
piece is devoid of any such effort. As the Paditgal Foundation’im Sandefur noted
nowhere in his article does Rosen even try to additee substance of the matter. Instead,
he gives us a “caricature of a one-sided partisdnal¢’ Sandefur says. He continues:

Rosen finds it easier to draw this conflict as aetyepartisan one — and to emphasize
not the broader legal debates, not whether or molgé Brown'’s criticism of modern
constitutional law has merit, but instead simplyetophasize the vulgar personal benefits
that the current, distorted constitutional doctribengs to a specific class of people, and
the risk to their personal income, should thesputiss gain an audience at the Supreme
Court.

Like the Ornstein/Mann thesis, then, it's all pobt not law. And for good reason: that’s
what the New Deal constitutional revolution thah&ein, Mann, and Rosen are
defending was all about — politicizing law. Thistinction between economic and
noneconomic liberties, which so animates Judge Bi®wenchant concurrence, stems
not from the law of the Constitution but from ttzrfous footnote four of the Court’s
1938Carolene Productsglecision. The Court drew it to enable the New Baalgulatory
and redistributive schemes to pass constitutionedter — through a further distinction
between “strict” judicial scrutiny, which the Cowvbuld give to statutes implicating
noneconomic liberties, and “rational basis” scrytivhich the Court would employ
wheneconomidiberties were at issue, a test thmpracticehas removed virtually all
constitutional protection from the kind of politiGssault Mr. Hettinga endured.

To be clear, it's not that Rosen is oblivious tegh issues — far from it. In fact, he asks
why it was that “a relative moderate” like Judgeoitas Griffith, who did not join Judge
Brown’s concurrence, would nonetheless “professskifriby no means unsympathetic’

to the views of the most radical partisans of teaiitution in Exile.” He speculates:

Perhaps because the terms of legal debate havedmedramatically changed by
[Georgetown University Law Professor Randy] Barnkttless than two years, he has
managed to transform the notion that the healtlegaandate was unconstitutional from
a far-fetched idea into a principle that may so@neémdorsed by all five of the Supreme
Court’s conservatives.

Yes, Barnett has made a major contribution to isigifthe constitutional debate over the
health care mandate; and yes, that debate isguisbpa much larger one about the role



of the courts in restoring the “Constitution in exi as Rosen goes on to say. But that
debate has been going on for far longer than tvamsyeince the mid-1970s, even if
many in the insulated legal academy have been-sloov disinclined — to acknowledge
it. (Cato’s 1984 conference on “Economic Liber@esl the Judiciary” is but one
example.) As Barnett wrote recently at ¥haokh Conspiracycomparing academic and
media commentary on Obamacare:

The “mainstream” media coverage of the ACA lawshds been remarkably fair and
balanced throughout. Not only have they been repgsvhat both sides say, and
accurately conveying the color and substance off amguments below, but the reporters
seem to have a more sophisticated grasp of the &&gaments — and their relative
merits — than is evinced by some law professors.

This reluctance to grapple with the substance —tirgaspponents asattivists pursuing
a political agenda — comes starkly to the fore aseR draws his piece to a conclusion.
“If the Roberts Court strikes down health care mefdy a 5-4 vote,” he writes, the Court
would be “resurrecting the pre-New Deal era of @roit judicial activism with a
vengeance” and returning us to “a time when crugaplidges struck down progressive
economic regulations in the name of hotly consé@reaconomic doctrines that a
majority of the country didn’t favor.”

There you have it. Echoing Justice Oliver Wendallrhks’s infamou&.ochner dissent
Rosen invites us to believe that the old, pre-Ne@lTourt was invokingconomic, not
legal doctrinesthat the Constitution is neutral on the questibeconomic arrangements,
and that transient majorities can determine thossmgements as they wish, even to the
point of cartelizing much of the econonag progressives have domaad all of that free
from any constitutional constraints. That's poBticumping law with a vengeance, and it
undermines the very point of a written constitution
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