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Free Enterprise Fund et al., v. Public Company Accounting Oversight Board
Brief for The CATO Institute & Professors Larry Ribstein and Henry Butler as Amici Curiae in Support of
Petitioners

Contributor: Cato Institute

SUMMARY: Passed with scant deliberation amid a stock market panic, the Sarbanes-Oxley Act of 2002 vastly
expanded the federal government's role in regulating corporate governance and the accounting industry. As part of
that effort, Congress created a new agency to "audit the auditors." Known as the Public Company Accounting
Oversight Board, the agency has broad rulemaking and enforcement powers to set accounting standards,
investigate accounting firms, punish criminal violations, and make whatever rules "may be necessary or appropriate
in the public interest or for the protection of investors." Remarkably, the PCAOB (pronounced "peek-a-boo") also
has the power to fund its own budget by levying taxes on publicly traded companies. Despite giving the PCAOB all
this power, however, Congress insulated it entirely from presidential oversight. Unlike with an ordinary "independent
agency," the president has no power whatsoever to appoint or remove PCAOB officials. Those officials may be
removed only "for cause" by the SEC, not the president; and SEC officials may themselves be removed only for
cause. The Free Enterprise Fund challenged the constitutionality of the PCAOB and appealed to the Supreme
Court. Cato's supporting brief focuses on the PCAOB's practical policy consequences, illustrating how the
PCAOB's unconstitutional structure has created incentives for out-of-control spending, agency aggrandizement, and
lack of coordination between regulators. Our brief also highlights the PCAOB's efforts to impose American
accounting standards abroad, which has caused confusion and invited retaliation from foreign regulators.

Please see full amici brief for more information.
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