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It's time to close loophole in Double Jeopardy Rule
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The Double Jeopardy Clause of the Fifth Amendment states that no one can be tried more than
once for the same crime. The clause is designed to protect people from the danger of multiple
prosecutions by overzealous prosecutors. Yet, since 1922, the Supreme Court has undermined
this clause with an exception that allows state and federal prosecutors to bring separate charges
for the same alleged crime. As a result, people can be prosecuted twice for the same offense —
so long as the prosecutors are from separate "sovereigns.”

This "dual-sovereignty" loophole should be closed. On Tuesday, Sept. 11, the ACLU and ACLU
of Alabama, alongside the Cato Institute and the Constitutional Accountability Center, filed an
amicus brief in Gamble v. United States urging the Supreme Court to end the exception for good.

The case involves Terance Gamble, who was convicted in 2016 by a federal court for weapons
possession when he had already been tried and convicted in Alabama state court for the same
exact crime. The federal conviction added years to his prison term.

For nearly a century, the Supreme Court has operated under the questionable logic that having
state and federal prosecutors bring the same case against the same person for the same offense in
two different jurisdictions somehow makes it permissible.

So, under the current rules, if a defendant like Gamble is found guilty in state court, federal
prosecutors, whose criminal statutes generally carry far heavier sentences, can still pursue a
second case and substitute their sentencing judgment for that of the state.

Even worse, if a defendant is found not guilty in state court — meaning she is legally innocent
— federal prosecutors can still prosecute. This is a betrayal of both the spirit and letter of the
Double Jeopardy Clause, which was supposed to protect people from just such successive
prosecutions.

The framers knew that to a defendant accused of a crime, it doesn't matter who's doing the
prosecuting — only that it should not happen more than once. The Double Jeopardy Clause was
derived from a British common law rule that applied to prosecutions by separate sovereigns. And
developments over the last 50 years only support closing of the loophole.



First, in 1969, the Supreme Court made the Double Jeopardy Clause applicable to the states as
well as the federal government. Therefore, no single state can prosecute a person twice for the
same crime. Neither can the federal government.

There is no reason to let them do together what they can't do alone — prosecute a person twice
for the same crime. The court has not revisited the dual-sovereignty exception since this
development in 1969.

Second, with the ever-metastasizing federal criminal law — there are now over 4,500 federal
crimes on the books — there is tremendous overlap with state law on everything from drug
possession to tampering with an odometer. This greatly increases the threat of duplicative
prosecutions for a vast and increasing amount of conduct.

Third, the use of joint state-federal task forces for investigating and prosecuting crime has been
on the rise, roughly since President Richard Nixon initiated the war on drugs in the early 1970s.
Under the aegis of these forces, state authorities may lose a case and then hand the file to federal
prosecutors the very next day. This prosecutorial piggybacking undermines the claim that
separate sovereigns occasionally need to investigate the same crime with separate interests.
Often, they are simply prosecuting the same case, twice over.

It is true that the federal Justice Department has a standing policy discouraging such follow-on
prosecutions. But that federal policy doesn't stop state prosecutors from following federal cases
with their own prosecutions. And in any event, we should not have to rely on the grace of federal
or state prosecutors when it comes to fundamental rights. The Constitution bars double jeopardy,
period.
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