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U.S. business immigration law is full of complex and outdated provisions, which affect
American businesses and their foreign employees on a daily basis. One such legal provision
governs the allocation of “green cards,” or permanent residence, to professional employees with
at least a Bachelor’s degree (or equivalent work experience). The Immigration and Nationality
Act (INA), which has not been substantially amended since 1965, requires that no more than
seven percent of all immigrants receiving green cards in any given year be from the same
country (a so-called “per country quota”). Additionally, no more than 140,000 green cards can be
issued per year for all employment-based categories, and both foreign-born employees and their
immediate family members count against the cap, with family members accounting for
approximately half of those green cards.

The combination of the per-country quotas and the cap on the total number of green cards
available has led to extremely long delays for some foreign-born employees, especially those
from India and China. According to a recent analysis from the Cato Institute, Indian nationals
can expect to wait 54 years for a green card, even though they are sponsored for it by their
American employer and are already working in United States on a temporary work visa. It is
estimated that there are over 800,000 people on the waitlist for employment-based green cards,
most of them Indian nationals.

There is bipartisan agreement in Congress that the current system is unsustainable, and before
the COVID-19 pandemic spread around the world and virtually brought to a stop many aspects
of the U.S. economy, two competing proposals to reform the green card system were introduced
in Congress. When life begins to return to normal and Congress is able to legislate beyond the
emergency relief bills currently being debated, it may revisit these proposals and could
potentially pass legislation that will have tremendous effect on foreign workers and their U.S.
employers.

The first proposal, called The Fairness for High Skilled Immigrants Act (H.R. 1044) and
introduced by Rep. Zoe Lofgren, D-Calif., has already passed in the U.S. House of
Representatives by an astounding 365-65 vote margin. There were no hearings held on the bill,
and it received very little attention at the time of passing. The bill eliminates the per-country
quotas in employment-based green card categories. The drafters’ concern with such drastic
action was that those who have been waiting in line for years — primarily nationals of India and
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China — will now use up all available green cards for the foreseeable future, and no green cards
will be available for any other applicants because the total number of 140,000 per year would
remain unchanged. This is why the bill included a “do no harm” provision that ensured that
everyone with an employment-based green card petition that was approved prior to the bill
passing would get their green card on the same timeline as if the bill had never been enacted.
This compromise solution would preserve the status quo for those currently in line but would
begin to alleviate the long wait for Indian and Chinese nationals.

A similar bill (S. 386) was introduced in the Senate by Sen. Mike Lee, R-Utah. Several senators
expressed concerns about its provisions, including lack of protections from long waits for
applicants in critically needed professions like nurses and physical therapists. With the COVID-
19 outbreak accelerating in real time before Americans across the country, protecting healthcare
workers from incredibly long delays in green card processing if they have an offer of
employment from a U.S. hospital or other medical facility is an important legislative goal.
Several such provisions protecting healthcare workers were added to the bill, but the “do not
harm” provision was eliminated through the negotiations. The Senate bill now could make the
situation better for Indian and Chinese nationals but worse for all other applicants. According to
several estimates, because of the considerable wait list that would likely use up all the available
green cards for at least several years, no new applicants would be eligible for a green card based
on employment for at least five years, and the total backlog would only grow with time because
the total number of green cards would not increase.

The second proposal is called the Resolving Extended Limbo for Immigrant Employees and
Families (RELIEF) Act (S. 2603/H.R. 5327). It was introduced in the Senate by Sens. Dick
Durbin, D-III., and Patrick Leahy, D-Vt., and by Rep. Donna Shalala, D-Fla., in the House. If
enacted, the RELIEF Act would similarly eliminate the per-country quotas for employment-
based immigrants but it would increase the number of available green cards by exempting
immediate family members from annual green card limits. In other words, currently, if a
professional employee who is married and has two minor children is sponsored for a green card,
the family “uses up” four out of 140,000 employment-based green cards, but under the RELIEF
Act it would only account for one green card. This will inevitably free up green cards for more
foreign-born employees of U.S. businesses. The RELIEF Act also contains a “do no harm”
provision to protect those already in line and “freezes” the age of minor children so that they do
not “age out” after turning 21 if their parents’ green card applications have not been approved
yet. This means that they can receive green cards when their parents receive theirs, even if the
children are over 21, as long as the application was filed when they were under 21.

Before the COVID-19 pandemic, there seemed to be momentum in Congress for a bill reforming
the employment-based green card system. However, the American economy looked very
different back then, with record lows in unemployment and many open professional positions.
The overnight impact of COVID-19—resulting in record highs of unemployment and the tightest
job market in recent history—will likely make it challenging for Congress to reach compromise
on a bill that could be perceived as undercutting opportunities for unemployed U.S. citizens.
Businesses that rely heavily on foreign employees for specialized labor thus may be left in the

same unsustainable situation as before, perhaps for many years to come.
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