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Epic Coalition Joins Fight for the Right to Dissent on Campus in 'Facebook Collage' Case
By: Greg Lukianoff — December 17, 2013

Greg Lukianoff is the president of the Foundation for Individual Rights in Education (FIRE) and author
Unlearning Liberty: Campus Censorship and the End of American Debate. Greg is a member of the State
Bar of California and the bar of the Supreme Court of the United States.

Way back in 2007, student Hayden Barnes was kicked out of Valdosta State University (VSU). Barnes was
labeled a "clear and present danger" to campus and would not be afforded notice or a hearing before he
had to leave.

The justification for Barnes' expulsion? A collage--seen below (This is a faithful re-creation. The blurry
original can be viewed here):

S.A.V.E. - Zaccari Memorial Parking Garage
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The collage was posted on Barnes' personal Facebook page and was part of a peaceful protest he
mounted against VSU President Ronald Zaccari's plan to build two new parking garages on campus. An
environmentally-minded student, Barnes thought there were more eco-friendly solutions to solving the
university's parking problem and wrote letters to school administrators and the campus paper arguing
as much.

Zaccari was frustrated by Barnes' protest. Looking for a way to get rid of him, Zaccari seemed to have
concluded that the Facebook collage offered a perfect opportunity. VSU argued that because memorials
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only happen when you are dead, the collage constituted a threat upon Zaccari's life. In fact, the use of
the word "Memorial" in Barnes' collage was a joke about Zaccari's own reference to the parking garages
being part of his "legacy."

The courts have not bought Zaccari and VSU's story, however. Last year, a jury thought Zaccari's
behavior so clearly unconstitutional that it found him personally liable to the tune of $50,000. Piercing
what is known as "qualified immunity" is an extraordinary step and it only happens when the jury is
convinced that a state official knew, or should have known, that they were violating a clearly established
constitutional right.

But Zaccari was held liable for violating Barnes' right to due process, not his right to free speech. Why,
you might ask, wasn't Zaccari punished for violating Barnes' First Amendment rights, as well? After all,
the facts make clear that Barnes was punished because of his speech.

The answer is that because Barnes' complaint used the word "conspiring" twice in the course of
detailing Zaccari's actions, the district court inexplicably decided to construe Barnes' First Amendment
claim as alleging a "conspiracy" to violate Barnes' free speech rights, rather than simply alleging a First
Amendment retaliation claim. Having fundamentally misread Barnes' complaint, the district court
proceeded to reach the bizarre conclusion that since administrators warned Zaccari that he was
violating Barnes's First Amendment rights, Zaccari acted alone--and voila, no "conspiracy."

If courts bend over backwards to turn retaliation claims into conspiracy claims, then rogue
administrators like Zaccari slip off the hook. Obviously, this is a terrible result. Administrators like Zaccari
shouldn't escape liability for punishing students for protected speech simply because other
administrators told them they shouldn't do it. If anything, the fact that Zaccari was warned against
punishing Barnes argues for liability, not against it.

Thankfully, the buck did not stop at the district court level. The case is currently in front of the United
States Court of Appeals for the Eleventh Circuit and my organization, the Foundation for Individual
Rights in Education (FIRE), has put together a remarkable coalition of groups from across the country
and across the political spectrum to file an amicus brief on behalf of Barnes. We argue that the district
court's decision regarding the First Amendment makes no sense and signals to other college
administrators that they can ignore First Amendment rights at their leisure.

The esteemed coalition includes: the American Booksellers Foundation for Free Expression, the
American Civil Liberties Union Foundation of Georgia, the American Council of Trustees and Alumni, the
Cato Institute, the Electronic Frontier Foundation, the Individual Rights Foundation, the National
Coalition Against Censorship, Reason Foundation, the Southeastern Legal Foundation, Students For
Liberty, and the Student Press Law Center.

Attorney Lawrence G. Walters of Walters Law Group represented FIRE and filed the brief.

FIRE is extraordinarily proud to have assembled this excellent free speech coalition and we hope that
the Eleventh Circuit will not shy away from vigorously vindicating the right to dissent on campus.
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