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Cato the Younger, who inspired the eighteenth-agmitoponents of a free society who in turn
inspired the libertarian Cafastituten;, employed the filibuster to slow Julius Caesar's
consolidation of authority over the Rome Senatesanjailed Catg; at one point and then
thought better of it; the consul released Catanke@ a few legislative tricks of his own and
succeeded in circumventing the delaying tactic.

So let's accept that the filibuster has a history.

Let's also accept that the history is one of carigtgolution that has always erred on the side of
constraining rather than empowering the outliers wiould use it to impose the will of the
minority on the majority.

As Senate Democrats maneuttds week to implement a relatively minor refognof the current
filibuster rule—beginning @rocess that could take weeks, even mosthsvhat should we know
about Cato's tool?

1. It All Goes Back to Pirates.

Derived from a Spanish word for pirates ("filibustg or freebooteg)), the term “filibuster” was

first used in a legislative context to describesthawho hijacked the legislative process.
Specifically, it refers to the tactic of grabbingntrol of the schedule for debating and voting on
bills—which is traditionally set by the leadershife+the purpose of achieving an end not favored
by the majority.

2. Which Foolish Founder Included a Hijacking Provsion in the Constitution?

Don't blame James Madison, or George Mason, orahlé&r Hamilton for this one. There is no

provisionfor the filibuster in the US Constitutigm Nor were there any filibusters in the first fifty
years of the US Senate. It was not until 1841 ,mdutine debate on the bill to charter the Second
Bank of the United States, that somethakin to a filibuster was usegl Even then, the tactic was
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so rarely and gingerly adopted that it has beehthait sightings of comets were more common
than filibusters in the nineteenth century.

Only in the past decade has the filibuster becommnamontactici, but what passes for a
filibuster today does not resemble what most Anagrscthink of when they hear the term. Today,
senators threaten to filibuster and on the basiBeothreat, the Senate majority leader does not
schedule a vote until a super-majority, two-fifdfssworn senators (sixty members), are ready to
force action. The fake filibuster tactic has becareeptionally common in recent years, as the
Senate has adopted a two-track system that allomsiageration of controversial legislation to be
delayed while other measures advance. The effedbéan dramatic. Where in the 1950s, years
might go by without a single cloture vote to entdate, moreghan 130 cloture motions were filed
@ In both the 110th and 111th Congresses.

3. The Filibuster is a Parliamentary Procedure, Noa Speech

Mr. Smith Goes to Washington 1oy provided us with all with an image of what alduster looks
like—a long, exhausting speech by a member detewnio block a bad bill. But Senator Jefferson
Smith was really just buying time in which to ads¢he flaws in the bill—and to defend himself
against trumped-up charges of wrongdoing. By hijagikhe legislative process, he bought the
time, raised the right concerns and beat the bgd.gu

Smith'sspeechi;; was a rhetorical mishap, ending with the senatoflapse. But the delay
worked. And that's the key thing to recognize alfitibusters as they have historically been
understood; whatever form filibusters take, thenp@ to free up deliberations, to slow the
legislative process, not to prevent it from funotrg.

4. Most Famous Filibusters Weren't Filibusters At Al

Everyone knows that former South Carolina Senati@n® Thurmond conducted the longest
filibuster in Senate history. Thurmond did speaktfe better part of twenty-four hours—the
official time was twenty-four hours and eighteemutes, but the segregationist was allowed to
take ninety minutes worth of breaks. But he wasallyt taking advantage of time allottes for
debate by the Senate leadership, not filibustering.

Thurmond was trying to block action on the CivigRis Act of 1957. The bill, the first major civil
rights legislation enacted in the modern era, ghpsetty much on schedule after Thurmond
blathered on through a long night to a mostly engpigmber. That's because Thurmond acted on
his own, without the support of the two-fifths betSenate needed to extend debate; Thurmond's
fellow Southerners actually condemned him as g giihndstander and refused to back his effort.

As theNew York Times noted at the timgz: "The Senate entered the dramatic phase of thateleb
after Senator Thurmond surrendered the floor. Murimond's delaying action was the longest by
a single member in the history of the Senate. & walely but incorrectly described as a filibuster.
It was never this, as pointed out by the assidd@mocratic leader, Mike Mansfield of Montana,
among others, because it was simply a one-man d&ration without the organized and collective
characteristic that is indispensable to a filibuSte
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5. "Organized and Collective"?

Filibusters are not one-man or one-woman initiaivieney are not even the initiatives of small
blocs of senators. Since thde allowing cloture:s (the ending of a filibuster by a super-majority
of senators) in 1917—in a move designed to preartitvar senators led by Wisconsin's Robert M.
La Follette from preventing the Wilson administoats rush to join World War |—a genuine
filibuster has required the support of dozehsenatorg4 to be maintained.

6. The Rules Regarding Filibusters Are Constantly Ganging

The adoption of the cloture rule is just ameample of the evolution in rules regarding thiedister

us;. And it is a good illustration of how the changesur. Initially, debate could only be ended if
two-thirds of senators casting votes agreed. Tlaattive rule from 1917 to 1949, when the
wrangling over civil rights led to a tougheningtbé requirement so that the votes of two-thirds of
the entire Senate membership was required. In &f@mtors elected in the "Watergate" election of
1974 joined with older reformers to significant kemthe required number of votes to end debate—
from two-thirds of the entire Senate to three-fftfihus, instead of sixty-seven senators, jusy sixt
could invoke cloture. The reform Senate of 1976 aleminated the "post-cloture filibuster,” in
which a minority of senators could use points afesrto extend debate and delay a vote.

In the 1990s, Republican senators effectively distadd one of the most radical restrictions on the
filibuster, a broadly interpreted rule allowing lyad bills to be brought to a vote with the support
of a simple majority of senators.

7. So How Do Filibuster Rules Get Changed?

The general standard, adopted decades ago, isablainew Senate adopts its rules. \Recesident
Richard Nixonus, in his constitutionally defined role as the pdesit of the Senate, did so in 1957.
Vice President Hubert Humphrey reinforced the point in January, 1969, when he e the

New York Times noted, "that the Senate has the right to chassgalliés by a simple majority at the
beginning of each new session."

8. What About the "Nuclear Option"?

In the 2005, Senate Majority Leader Bill Frist, RAhessee, and a group of GOP senators floated
the idea of having Vice President Dick Cheney—asagepresident—rule that Democratic
filibusters of then-President George Bush's jutlictaminees were inconsistent with the
constitutional provision that nominees be approwét the "consent" of the Senate. The theory
was that "consent” meant a simple majority—notsinger-majority required to invoke cloture.

This was referred to as the "nuclegtionns” by critics, as it would have allowed the vice
president to rewrite the rules of the Senate. Suppmoreferred to it as the "constitutional option.
In either case, Cheney did not make the move, inljeause moderate senators of both parties
acted (as the "Gang of 14") to block it. The optiemains viable, however, as neither the Senate
nor the Supreme Court has examined it.
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9. The Senate is Being Rendered Dysfunctional Bylibuster Abuses.

Retiring Pennsylvania Senat@rlen Spectens, who has served as both a Republican and a
Democrat, summed things up well in his valedictadgress, when he decried the way in which
abuses of the rules have rendered what was ormeea@fto as "the world's greatest deliberative
body" so dysfunctional that "the days of lively d&dy of many members on the floor, are all gone.”

The need for reform is obvious. As he came to titead his long Senate tenure, Specter proposed
a set of reforms that began with a plan to repearfilibuster rule by returning to traditional
practices, such as a requirement that those ergagfilibusters actually speak on the floor of the
Senate rather than threaten to do so. Spectesadggested that a simple majority vote of fifty-one
senators be allowed to cut off filibusters on juali@and executive-branch nominees, rather than the
current sixty-vote requirement, and he proposetitheability of senators to place secret "holds"
on nominations be limited. Specter's right whersdngs that with "a requirement for debate, not just
notice...filibusters could be effectively managedresy have in the past.”

10. Senate Democrats Are Now Proposing a Classidibuster Rule Change.

Spectercan't lead the charge for refora), but the remaining Democratic and independenttsena
can. No one is proposing to do away with the féitau. Rather, the proposal is for a reasonable rule
changes designed so that, in Specter's wordgu'$lers could be effectively managed as they have
in the past.”

While all members of the Senate Democratic Cauans indicated support for some sort of
reform, the leaders of the push have for the madtlgeen relatively junior senators elected in the
2006 and 2008 cycles. Their proposals, while vagry;nsome extent, would generally leave in
place the current 60/40 structure on cloture vdtegould still take sixty votes to end debate and
bring a bill to a vote. A minority of forty-one sators could keep a debate going but—and this is
the core of all reform proposals currently in play+ould have to be a real debate, not merely a
delaying tactic that defines the limits of legislataction.

Colorado Senator Mark Udadh is out front, explaining that:

"The Senate has been called the "world's mostelgilve body.” But what are we if we don't
deliberate? | believe the problems are a two-waest-both parties deserve part of the blame.
And if we're going to fix the process, both partiegd to work together. To that end, | introduced a
proposal to close some technical loopholes in ®emgéés so that they can't be used to unfairly hold
up business for days at a time. My bill would:

"* Level the playing field between the majority athe® minority on cloture, which is the vote to
break a filibuster.

"* Provide a way to amend a bill when the majolggder is blocking new amendments.

"* Shorten the timeframe required to stop a filitaws
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"* Reduce the number of votes required to end debata single bill.
"* End the reading of amendments when they are raad#able in advance.
"* End the requirement that Senate committees serkent to hold meetings.

"My bill will help streamline the Senate's ability begin substantive debate, while still respecting
the rights of the minority party. But it will limthe use of worn-out rules that only grind Senate
business to a halt. Ultimately, | believe this vdlp us bridge the partisan divide so we can focus
on doing the work we were elected to do."

New Mexico Senator Tom Udall;, Mark's cousin and a former state Attorney Genesgllains:

"There are more than 400 bills passed by the Hthegeare waiting for Senate action. With secret
holds on judges and administration officials, 50rt® have issued judicial emergencies and
important government posts sit vacant. Blockingpte wvith a filibuster used to be rare and
reserved for extreme situations. Today every niajbfaces one. There have been more filibusters
since 2006 than the total between 1920 and 198t8eules are supposed to allow for
substantive debate and to protect the views oiimerity—as our founders intended. Instead, they
are abused to prevent the Senate from ever votirggibcal legislation.”

Tom Udall complains that "too much of the Sendiesiness is decided in backroom deals, behind
closed doors. A single senator can anonymouslyheubrakes on a bill or nominee to score

political points.” To address the problem, he s&ybe Senate should reform its rules so that
senators are held accountable to them, and sthnaublic can judge their elected officials by the
ideas they bring to the table, not on their abiiitynanipulate the Rules. Adopting the rules by a
simple majority at the beginning of each Congresswarning against extreme obstruction because
senators know that abused rules can be changed.”

That's a sound argument that makes sense. Andd itallsound champions, as is Oregon Senator
Jeff Merkley 22, a veteran state legislator, who was asked rgcemther he was proposing to gut
the filibuster. "Well, actually,” he responded, "meenot planning to gut it, we‘re planning to make
it do what we all think it does, that is if fortyre folks say debate should continue, then the debat
should continue but you shouldn‘t be able to objgothome to dinner, take a vacation and never
appear on the floor and explain to the Americarppewhat to stand for. So, if you say to be
continued, you need to be ready to have contindebsate on the floor, make your stand, give the
American people the ability to say, hey, you‘reeadchor you‘re a bum, but not to just simply leave
the Senate paralyzed, unable to do anything."

Merkley has been especially effective at puttirgrisform proposal in historical perspective,
arguing on MSNBC'&d Schultz Show 23 recently that the traditional conception of tHébéister

was a good one. "This was all about making sureethery voice is heard before a decision is
made but that courtesy has now been turned intg@ar abusive practice. For example, on food
safety, a bill we just completed. There was adigiter on motion to proceed to the bill, on an
amendment on the bill, and on final passage obilhand each time and we think filibusters stand
on the floor and talk, no, it's simply an objectitrat is fled and when that objection is filed.. the
they can walk away and we don‘t have debate ofidbe. So, we're saying there must be debate
on the floor that serves the people, that servesrfua."
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Merkley says that what he and others are propasifrgally a minor change." He is right. The
history of the filibuster is, in many senses, ohenmor changes. But that does not diminish their
necessity of those changes—and of this one—touthetibning of the Senate and to that prospect
of forming the more perfect union that has alwagsrbthe genesis of reform.

11. So What Happens Now?

When the 112th Congress convenes on Wednesda$ettate will be called into session. It had
been thought that one of the leading reformerdyagisty Tom Udall (although some have suggested
the move should be made by a senior Democrat subhichigan's Carl Levin), wouldbject to
maintaining the rules as they stood in the 111thdZess.4. Then the fireworks were supposed to
go off. Thedisplay is likely to be delayad, however. Senate Majority Leader Harry Reid, D-
Nevada, has indicated that he wants to call thenbleainto session only briefly and then delay
wrangling over the filibuster until the first fudlay of deliberations, probably January 23 or 24.

Reid is trying to cut a deal with Republicans toidwa fight.

If the majority leader fails to do so, Republicavil object to almost any reform proposal.
Technically, that need not be a problem. The Deateghould be able to make the change, as the
returning Democratic senators have signed a l&itReid indicating support for reform of rule.
With a signal from Vice President JB&len 4, a former senator who would likely echo the
determinations of Richard Nixon and Hubert Humphiet the chamber has the power to reform
its rules at the opening of a new session, magttstral barriers would be cleared.

But... how coherent the Democratic caucus realigisains to be seen. There are also questions
about whether Reid will back the sort of changeppsed by Merkley and others or only a milder
reform worked out as a compromise with Senate Nipwdeader Mitch McConnell, R-Kentucky.
The lesser reform might involve a limit on the raraj issues that might be subject to filibusters, o
perhaps a reduction in the amount of time devaiatebate after a cloture vote.

If Democrats don't stick together, if a compromsgsproposed, if the Republicans offer a gambit of
the own, the wrangling could go on for days, everks. Past attempts at filibuster reform—
advanced in arguably less partisan times—have d&tethrough several Congresses. Then there is
the matter of a potential court challenge.

That said, the filibuster has been reformed befibigan and will be reformed again. And
considering the fact of a divided Congress—with Derats controlling the Senate and
Republicans controlling the House—it is not like thil2th is shaping up as a particularly
productive session. So why not wrestle with thestjoa of reforming a dysfunctional Senate?

12. Who Says It's Time for Reform?

Not just Democrats, that's for sure. Republicanve lmacked filibuster reforms in recent years and
some GOP senators still admit that it would be @dgdea to address the worst abuses. Norm
Ornsteines;, a Congressional scholar at the conservative Araertnterprise Institute, is a backer
of reform, saying, "The filibuster should be abauhinority who feels so intensely about
something of significant national importance thnagytre willing to bring everything else to a halt
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and show their intensity by sacrificing for it."

Reform groups such as Comm@ausezsand the Brenna@entersfor Justice have outlined the
case for reform.

The Alliance for Justice backs reform. So, too,ddibe Leadership Conference on Civil and
Human Rights.

The Councilon Foreign Relations; argues that filibuster abuses raise national ggaoncerns.

Many of these groups have been working togethandaround the Fix the Senate New
coalition, which has pushed the campaign for refaiith a smart, detailed onlimmampaignes;.

Major newspapers from thaos Angeles Times 29 to theMinneapolis Star-Tribune 125 and theNew
York Times 30 back reform.

So, too, do former senators and vice presidentkjding WalterMondalep:;, who argued this
week that "the filibuster need not be eliminatadt, ibmust no longer be so easy to use.
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