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WhenCongressvas writing the health care bill, lawmakers insikthe individual mandate that consumers buy
insurance was backed up by a penalty, not a taxM@nmday, that decision came back to bite them.

U.S. District JudgeHenry E. Hudsonwho in a 42-page ruling found key parts of thelthecare law
unconstitutional, said he was convindadthe government's repeated denials during thatddghat the law is ni
part of the government's taxing powers, and theeafoust meet much stricter limits — which it faileddo.

The ruling is a major setback for Presid@tamaand his administrationyhich belatedly argued in court that
penalty was, in fact, a tax, and ththe individual mandate to force insurance purch&sallowable by the broe
limits the Constitution allow§€ongresainder its taxing powers.

"It's incontrovertible tha€Congresshought it was acting under the commepoaver, not the taxing power. The
just no other way of resolving this isst saidMichael Cannondirector of health policy studies at tGato
Institute

During the health care debaldr. Obamasaid the penalty for those who didnlty insurance was "absolutely |
tax increase." But by Junéne New York Timeseported, governmetdawyers were defending the law in cour
arguing thatCongres<an use its taxing power to do things that otleevers, such as the General Welfare or
Commerce clauses of the Constitution, cannot do.

In this case, the administration argued that tHg way to achieve the goals of requiring insurerexpand
coverage was to force more people to buy insuran@nd the way to do that was to penatizem for not buyin
it.

"This is a good example of the kinds of leaps gfdand language that tifiederalgovernmenheeded to preva
Today, it did not prevail," saiflirginia Attorney GeneraKenneth T. Cuccinelli lltheRepublican who brought
case before Juddéudson

After the ruling, theNhite Housensisted that the health cawseerhaul is constitutional and said it would evead
be upheld.

"Obviously, the administration argued on the oside of this case and disagrees with the rulikighite House
press secretafiRobert Gibbgold reporters, adding that in two other casegé@schave ruled in favor of the
administration. "We are confident that the Affort&atare Act will be upheld.”

Mr. Gibbssaid doing away with the "individual responsiljilgortion” would undermine the entire law sincesit
the foundation for eliminating insurance comparscdminatior against patients with g-existing condition:
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In a blog postStephanie Cutt, a senior adviser IMr. Obam: on health care, compared the he insurance
requirement to states' requirement that automaieers purchase insurance.

But whereas the lawyers pointed to the taxing poslee pointed instead to other parts of the Catigtit for
authority.

"Contrary to what opponents argue, the new lavs fakll within Congres'spower to regulate economic activity
under the Commerce Clause, the Necessary and Retaese and the General Welfare Clause," she wrote.

Democrats appeared to suffer in Judtyelsorss ruling for the tortuous way in which they pasteslhealth care
bill.

The Senatepassed its version in late 2009, on the strengemocrats' 60 votes, or enough to overcome a
filibuster. Just a month later, however, Sen. SBattvn's surprise victory in a special electiorMassachusetts
gave the GOP 41 seats in thenatewhich meant Republicans had the votebltak a final compromise bill wi
the House.

That meant House Demaocratic leaders had to pas3etatebill as is, without any changes - including the
"penalty” language th8enateadopted. And that was a critical factor in Judligelsorss thinking.

"In the final version of the ACA enacted by t8enateon Dec. 24, 2009, the term 'penalty’ was substittdetax
in Section 1501(b)(1)," Juddéudsonwrote. "Alogical inference can be drawn that the substitudif this critice
language was a conscious and deliberate act qrath@fCongress

Cato'sMr. Cannonsaid that even if the judge had upheld the peraaty tax, it still could have been found
unconstitutional because it doesn't fit under thbarized types of taxes: income, excise or dit@ots.

"Even if they were right it was a tax, it would &e unconstitutional tax," he said.
Democratic lawmakers tried to portray the rulingagslitical decision, rather than a legal one.
Reps. Sander M. Levin and Pete Stark, two highirgnRemaocrats on one of the House committees with

jurisdiction over the law, pointedly noted that gaHudsonwas appointed by a Republicpresident, and acct
him of "judicial activism."

More than 20 lawsuits have been filed challengirgdverhaul, and both sides expect the buck uléiip&b stop
with the U.S. Supreme Court.

¢ Seth McLaughlin contributed to this article.
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