®CBS

Dueling rulings on critical part of Obamacare
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WASHINGTON -- President Obama's health care law is enmeshed in another big legal battle
after two federal appeals courts issued contradictory rulings on a key financing issue within
hours of each other Tuesday.

A divided court panel in Washington called into question the subsidies that help millions of low-
and middle-income people pay their premiums, saying financial aid can be paid only in states
that have set up their own insurance markets, or exchanges.

About 100 miles to the south, in Richmond, Virginia, another appeals court panel unanimously
came to the opposite conclusion, ruling that the Internal Revenue Service correctly interpreted
the will of Congress when it issued regulations allowing consumers in all 50 states to purchase
subsidized coverage.

The White House immediately declared that policyholders will keep getting financial aid as the
administration sorts out the legal implications.

Spokesman Josh Earnest said the adverse decision in Washington would have "no practical
impact" on tax credits as the case works its way through the courts.

Both cases are part of a long-running political and legal campaign by Republicans and other
opponents of the law to overturn Mr. Obama's signature domestic legislation.

In the Washington case, a group of small business owners argued that the law authorizes
subsidies only for people who buy insurance through markets established by the states - not by
the federal government.

That's no mere legal distinction, since the federal government is running the markets, or
exchanges, in 36 states.

A divided court agreed with that objection, in a 2-1 decision that could mean premium increases
for more than half the 8 million Americans who have purchased taxpayer-subsidized private
insurance under the law.

Two judges appointed by Republican presidents voted against the administration's
interpretation of the law, while one appointed by a Democratic president dissented.


http://www.cbsnews.com/obamacare
http://www.cbsnews.com/news/court-blows-a-hole-through-obamacare-subsidy-system/

The White House spokesman said the administration would seek a hearing by the full 11-judge
court. The full court has seven judges appointed by Democratic presidents, including four
appointed by Mr. Obama. If the government loses again, it would likely ask the Supreme Court
to review the case.

The majority opinion concluded that the law, as written, "unambiguously" restricts subsides to
consumers in exchanges established by a state. That would invalidate an Internal Revenue
Service regulation that tried to sort out confusing wording in the law by concluding that
Congress intended for consumers in all 50 states to have subsidized coverage.

"At least until states that wish to can set up exchanges, our ruling will likely have significant
consequences both for the millions of individuals receiving tax credits through federal
exchanges and for health insurance markets more broadly," the majority wrote.

"But, high as those stakes are, the principle of legislative supremacy that guides us is higher
still," the opinion added.

Justice Department spokeswoman Emily Pierce said the Washington court essentially got it
wrong.

"We believe that this decision is incorrect, inconsistent with congressional intent ... and at odds
with the goal of the law: to make health care affordable no matter where people live," Pierce said
in a statement.

In Richmond, the three-judge 4th U.S. Circuit Court of Appeals panel was unanimous in its
decision upholding the law's financing.

The seemingly arcane issue is crucial to the success of the health law because most states have
been unable or unwilling to set up their own exchanges. The inaction stems in many instances
from opposition by Republican governors to the Affordable Care Act.

The small business owners filing the lawsuit say the tax credits enacted by Congress were
intended to encourage states to set up their own health benefit exchanges and that the penalty
for not doing so was withdrawal of tax credits for lower-income residents.

Supporters of the act say the purpose of the tax credit was not to promote the establishment of
state exchanges, but rather to achieve Congress's fundamental purpose of making insurance
affordable for all Americans.

The case revolves around four words in the Affordable Care Act, which says the tax credits are
available to people who enroll through an exchange "established by the state."

The challengers to the law say a literal reading of that language invalidates the IRS subsidy to
people in the federal exchanges. The opponents say that people who would otherwise qualify for
the tax credits should be denied that benefit if they buy insurance on a federally facilitated
exchange.

The Obama administration and congressional and state legislative supporters of the Affordable
Care Act say the challengers are failing to consider the words of the statute in its entirety.



The judges on the Washington case were Thomas Griffith, an appointee of President George W.
Bush; A. Raymond Randolph, an appointee of Bush's father; and Harry Edwards, an appointee
of President Jimmy Carter, who dissented.

A lower court had ruled that the law's text, structure, purpose, and legislative history make
"clear that Congress intended to make premium tax credits available on both state-run and
federally-facilitated Exchanges."

But the appeals court concluded the opposite - that the letter of the law "unambiguously
restricts" the law's subsidies to policies sold through exchanges established by the state.

Michael Cannon, of the Cato Institute, a libertarian think tank, and Jonathan Adler, of the Case
Western Reserve University School of Law, first made the case against the subsidies, arguing
that Congress wanted them to serve as a reward for states that established their own exchanges.
Obamacare's "congressional sponsors created incentives for states to implement much of the law
and reasonably expected that states would do so," they wrote.

However, seven high-ranking Democrats who helped craft Obamacare, as well as dozens of state
lawmakers, filed a brief in the case to explain what they said is the true intent of the law.

"The purpose of the tax credit provision was to facilitate access to affordable insurance through
the Exchanges--not, as Appellants would have it, to incentivize the establishment of state
Exchanges above all else, and certainly not to thwart Congress's fundamental purpose of making
insurance affordable for all Americans," they wrote.

Meanwhile, a federal judge on Monday threw out a separate challenge to a portion of
Obamacare, put forward by Sen. Ron Johnson, R-Wis. The senator filed a lawsuit challenging
the federal subsidies for lawmakers and congressional stafferswho purchase health insurance
through Obamacare exchanges. Judge William Griesbach ruled that the senator didn't have
standing -- in other words, he could not move forward with his suit because he wasn't personally
harmed by the administration's actions.


http://object.cato.org/sites/cato.org/files/articles/cannon-adler-health-matrix-23.pdf
http://theusconstitution.org/sites/default/files/briefs/Halbig-Amicus-Legislator-CAC.pdf
http://www.jsonline.com/news/statepolitics/federal-judge-throws-out-health-care-lawsuit-filed-by-ron-johnson-b99315486z1-268002681.html
http://www.cbsnews.com/news/38-republican-lawmakers-support-lawsuit-to-end-obamacare-subsidies/
http://www.cbsnews.com/news/38-republican-lawmakers-support-lawsuit-to-end-obamacare-subsidies/

