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The Supreme Court case that could eliminate Affordable Care Act subsidies in 34 states is nested
in a fictional history of Congressional intent, and thus has a lot to answer for. But its credibility
sustained a further hit this week, when reports in the Wall Street Journal and Mother

Jones revealed damaging information about at least three, and possibly all four, of the King vs.
Burwell petitioners. First, that they joined the case out of ideological resentment, antipathy to
Obama, or basic misinformation, rather than legitimate injury; and second, more troublingly, that
they aren’t actually eligible for supposedly unlawful subsidies, and thus lack standing to
challenge them in court.

These aren’t people conservatives can present as sympathetic heroes of the Obamacare subsidy
challenge. They’re zealots and eccentrics who signed on despite the fact that the law hasn’t

harmed them in any tangible way.

It’d be a big embarrassment for the architects of King if this roster of plaintiffs was so badly
chosen the Court had to dismiss the case in anticipation of a better set. But in the unlikely event
that King has been improvidently granted, it’s worth exploring why the law’s opponents turned
up such a sour batch. Because it’s not a fluke. The challengers built their case around an
argument that required them to fabricate a laughable legislative history of the ACA and to go to
the mat for a generally unsavory—or, at best, badly misled—group of individuals. Successors to
these plaintiffs will likely bring similar liabilities.

That the challengers had such a difficult time finding photogenic victims to stand in as plaintiffs
epitomizes the case itself. Listening to conservatives today, you’d get the impression that the
law’s opponents have consistently argued that Congress designed the ACA to strong-arm states
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into setting up their own exchanges, by threatening to withhold subsidies from their residents and
thus destroy their insurance markets. But if you trace the argument to its origins, you find it
evolved to backfill holes in a grander strategy to expunge the ACA by any means necessary.
Scouting plaintiffs was merely one late part of that process.

The idea that the law might, by one narrow reading, withhold subsidies from certain states first
gained purchase on the right more than four years ago, at an American Enterprise Institute
conference devoted to devising a legal strategy to eliminate the law. At this event Michael
Grieve, the chairman of the Competitive Enterprise Institute, which has financed the King
challenge, infamously said of the ACA: “This bastard has to be killed as a matter of political
hygiene. I do not care how this is done, whether it’s dismembered, whether we drive a stake
through its heart, whether we tar and feather it and drive it out of town, whether we strangle it. |
don’t care who does it, whether it’s some court some place, or the United States Congress. Any
which way, any dollar spent on that goal is worth spending, any brief filed toward that end is
worth filing, any speech or panel contribution toward that end is of service to the United States.”

That was December 2010, months before the IRS affirmed its understanding that the law actually
provides subsidies through all exchanges. Its rule is now at issue in King, but before the IRS
issued it, conservatives pondered attacking the conditioned subsidies from a different angle.

Credit for identifying the five-word phrase at the heart of the legal challenge goes to a lawyer
named Thomas Christina, an associate deputy attorney general under President Ronald Reagan.
Unlike today’s conservatives, he allowed for the narrow possibility that his interpretation was
incorrect—or at least the outgrowth of a legislative snafu. “This could be an unintended
consequence,” he explained in his AEI presentation. “We’re not going to really know much until
at least the spring of next year when there are proposed regs. But the lesson appears to be that
there will be no tax credits for taxpayers who live in non-capitulating states, which is really quite

extraordinary.”

Extraordinary not because it traced a path by which Republican governors could destroy the law
sitting on their hands, but because it was too coercive and thus vulnerable to a Constitutional
challenge.
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“This is dangling cash in front of voters,” Christina said. “I mean, really, you will end up in
exactly the same place, whether you knuckle under or not, with one important difference, which
is you won’t get re-elected if you turn down free money that might otherwise have been paid in
the form of tax credits to your citizens. Nobody would be foolish enough to pick door number
one. That | think—it fits very comfortably in what I’ve posited is this non-interference

principle.”

For a time, Jonathan Adler—one of the conservative lawyers most closely associated with the
subsidy challenge—bought into this line. He wrote that “under most conditional spending
statutes, states may risk losing direct financial support if they fail to follow federal dictates. Here,
however, it is state citizens who lose a financial benefit if their state does not act. This structure
could create potential coercion concerns insofar as the Dole test focuses on whether the relevant

299

conditions ‘interfere[] with the state’s sovereign accountability.

Only when the IRS announced it would issue subsidies universally did Adler and his partner-in-
crime Michael Cannon—a CATO institute libertarian—change course. Where conservatives
once argued the subsidy condition might be unconstitutionally coercive, they set about to force
the government to make good on that very coercion. For a time, Cannon treated their reading of
the law as the result of a “glitch.” Eventually the difficulty of undoing the ACA by exploiting a
"glitch™ dawned on them.

“These things really succeed only if they are accompanied by a political strategy,” Christina said
at the AEI conference. "It’s one thing to sort of shoot down a particular law on what might be
viewed by some as a technicality. It’s quite another to bring one of these cases that really
changes the public’s attitude toward the topic as a whole.... [I]f there is a way to frame a case in
a way that really can’t be spun by opponents as a way to repeal the New Deal, I think that would

be a great plus.”

A “glitch” or “technicality” wasn’t good enough. To get their argument off the ground, and keep
it afloat, they needed to fabricate a new legislative and political history of the Affordable Care
Act. At this juncture, more even-keeled activists might have backed off, recognizing that a legal
case draped in a tissue of lies would risk ruin. Instead, they jumped in with both feet.

But revising history was only half of the challenge. They needed plaintiffs—people who would
claim to have been wronged by free government money, tendered unlawfully. Their theory
wedded them to a peculiar category of potential plaintiffs. Individuals whose antipathy to
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Obamacare runs so deep they prefer to go uninsured than to use the subsidies, and who hope to
quash the subsidies in court so that they can qualify for an exemption from the penalty for
lacking coverage. Employers who not only refuse to provide their employees with insurance, but
will sue to prevent them from obtaining an exchange subsidy, because that’s what triggers the
law’s employer mandate penalty. As University of Michigan law professor Nicholas Bagley put
it a year ago, this is not exactly "employer-of-the-month award" material.

Now we learn that at least three of the four individuals who agreed to join the case don't even fit
the bill. But the question isn’t whether people whogenuinely reside in these categories have legal
standing—under the convoluted theory the challengers have presented, they would. They just
aren’t a sympathetic class of victims, like same-sex couples whose marriages will likely soon be
recognized everywhere in the United States. They're extreme outliers. Two years ago, Cannon
tried to recruit former Cato interns—young people who might play better for the cameras—to
join the case. Apparently he came up empty. As judge Andre Davis of the fourth circuit court of
appeals told the plaintiffs’ attorney in King: “Nobody wants what you’re after here!”

Almost nobody anyhow. And the ones who do will almost by definition make perfect foils for
a Mother Jones profile.
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