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Seeking Guidance on Dodd-Frank’s Diversity Clause

By KEVIN ROOSE

Chip Somodevilla/Getty ImagesRepresentative MaXiaters, who proposed the
provision in the Dodd-Frank Act to promote diveysit

As Wall Street scrambles to comply with the regala of the Dodd-Frank financial overhaul, ondditoticed
provision has executives scratching their heads.

The statute, included in Section 342 of the bikates 20 Offices of Minority and Women Inclusiaritee
various regulatory agencies, including the Treasiimy Securities and Exchange Commission, the Beder
Deposit Insurance Corporation, the Office of thenptroller of the Currency, the 12 Federal Reseasgkb and
the newly created Consumer Financial ProtectioreBur

Avrticle Tools

E-mail This
Print
e Share Close
o Linkedin
o Digg
o Facebook
o Mixx
o My Space
O
O

Yahoo Buz:z
Permalink
O
o 6 Comments

Once established, the offices are charged with toong the diversity at the agencies as well aant
contractors or subcontractors, including law firasgounting firms and investment banks. These aotsy
totaling in the billions a year, are typically awad to private firms for services like debt issuemand sales of
government assets, as well as more general ad\gsovices.

Section 342 was proposed by Representative Maxiaeei, Democrat of California, who argued thatipgtt

diversity regulators in the agencies would helpdoect racial and gender imbalances at Wall Stieas, as
well as in the subcontracting proct
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“Qualified minority- and women-owned businessestiowe to be excluded from contracting opportunitiezde
available by the government’s historic interventadribanks and other financial institutions]s. Waters said in
floor speech in 2009.

According to the bill's text, if an agency’s congaiice director concludes that a contractor has adertia good
faith effort to include minorities and women inwerk force,” the agency head is authorized to ehtie
contract, refer the matter to the Office of Fed€ahtract Compliance Programs or take other ungpdci
remedial actions.

The clause also requires the agencies to recrhisatrically black universities and women’s collsgsponsor
job fairs in urban communities and submit detaytedrly reports summarizing their diversity efforts to Qogss.

Republican lawmakers criticized the provision witemas introduced, calling it another example af-bi
government social engineering.

“The problem with this clause is that it's largegdundant,” said Lawrence Z. Lorber, an employnteant
specialist at the law firm Proskauer Rose. “Modgheise firms and agencies are already covered Hypiau
nondiscrimination laws. If you require more exteesilisclosure of diversity practices, what you#itgs a lot of
very long reports essentially saying the same thing

Mark A. Calabria, director of financial regulatistudies at the Cato Institute, called the proviseowild card.”

“The language of the clause is so vague that ildcda nothing at all,” Mr. Calabria said. “But ihg hands of a
regulator who really wanted to make an issue oulivarsity hiring, it could have a substantial irmpa

While Section 342 would require investment banks atiher contractors to ensure “fair inclusion atitization”
of minorities and women, it does not define thentemor does it offer concrete guidelines for firsegking to
comply with the regulations. Also unclear is how tilause’s requirements will differ from existinfjranative
action laws, like those enforced by the Equal Emplent Opportunity Commission.

The Dodd-Frank bill gives agency administratorsluate January to appoint compliance directors wiilb
develop standards for their agencies.

Several large banks declined to comment on theaiti®e342 compliance plans, and a Fed spokesmdrosdy:
“We're currently working on setting up these officegccording to the requirements of the Dodd-FrathK b

For guidance, banks and their compliance officeed@oking to a similar clause in the Housing amdfmic
Recovery Act of 2008, which requires Fannie MaegdBie Mac and the Federal Home Loan Banks to submit
finely detailed reports on the progress of thevedsity efforts. Some suspect that Section 342imilose similar
requirements.

Karen L. Corman, a partner at Skadden, Arps whoializes in labor law, said that investment batdw, firms
and other affected companies would have to findsaaytake “meaningful views” of their work forcasthe
coming months, but believed it was unlikely that thgulations would result in quotas or other Harel-
remedies.

“Until these regulations come out, we don’'t knowawthe standards and remedies are going to loekK IMs.
Corman said. “Firms clearly need to review theuedsity profiles and minority outreach programsnake sure
everything’s within a range of acceptability. Bitylond that, there’s not a lot of guidance.”

Despite the uncertainty around Section 342, soraewives are looking forward to increased scrutihall
Street’s hiring and subcontracting processes.

“No legislation i perfect” said Jack Foster, managing director at CastleOaiurihes, i minority-owned
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boutique investment firm. “But this is a good stepward for giving firms like us a chance to comgét

At the very least, said Susan Ganz, presidenteoFthancial Women'’s Association of New York, a gsxional
organization for women in banking and busines& &h opportunity to have the conversation aboutdity in
the financial sector. And maybe it will lead toiant”

Section 342 of the Dodd-Frank Act
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SEC. 342, OFFICE OF MINORITY AMD WOMEN INCLUSION.
{a) Office of Minority and Women Inclusion-

(1) ESTABLISHMENT-
(A} IN GEMERAL- Except as provided in subparagraph (B},
not later than & months after the date of enackment of
this Act, each agency shall establish an Office of Minority
and Waomen Indusion that shall be respansible far all
matters of the agency relating to diversity in
managemeant, employment, and business activities.
(B} BUREAL~- The Bureau shall establish an Office of
Minaority and Women Inclusion not later than & months
after the designated ransfer date established under
saction 1062
(2} TRANSFER OF RESPOMSIBILITIES- Each agency that, cn tha
day before the dake of enactment of this Act, assignad the
responsibilides described In paragraph (1} {or comparable
responsibilites) to ancther office of the agency shall ensure that
such respansibilities are transfarred to the Offica.
(3] DUTIES WITH RESPECT TO CIVIL RIGHTS LAWS=- Thea
responsibiliies described in paragraph {1} da not includa
enforcemant of statutes, regulations, or executive orders
partaining to civil rights, axcapt aach Directar shall coordinata
with the agency administrator, or the designee of the agency
administrator, regarding the design and implemeantation of any
remedies resulting from violations of such statutes, requlations,
or executive orders.

(b} Director-

(1} IN GEMERAL~- The Director of each Office shall be appainted
by, and shall report to, the agency administrator.

The position of Director shall be a career reserved position in the Senior
Exacutive Sarvice, as that position is defined in section 3132 of title 5, Unitad
States Code, or an equivalent designabion.
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(2} DUTIES- Each Director shall develop standards for=-
(&) equal employment oppartunity and the racial, ethnic,
and gender diversity of the workforca and senior
managemeant of the agency;
(B} Increased participation of minorty-owned and
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