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With SCOTUS Cloud Overhead, Appeals Courts Take
Up Travel Ban 3.0
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A large crowd rallies on the steps of the U.S. Supreme Court, led by top Democrat lawmakers, to
denounce President Donald Trump’s executive order banning immigration from 7 Muslim-
majority countries, on January 30, 2017.

The task awaiting attorneys for two sets of plaintiffs challenging the legality of President
Donald Trump's third travel ban policy just got a lot more difficult. Both the U.S. Court of
Appeals for the Ninth and Fourth circuits will hear oral arguments this week on whether they
should uphold lower courts' injunctions against the Sept. 24 proclamation, the third iteration of
the travel ban. While appellate courts have now upheld injunctions against both the original
January order and the March 6 order, much has changed in the travel ban litigation since. The
recent injunctions, issued within hours of each other by district courts in Maryland and Hawaii in
October, may not withstand legal scrutiny like their predecessors.

That's because the Supreme Court allowed the ban to fully go into effect Monday while the
lower courts consider the cases. That's a stark change from how the court handled injunctions
against the March 6 version of the ban, when it ruled to temporarily keep the ban enjoined except
for those with no "bona fide" relationships to the United States. Plaintiffs attorneys will head into
circuit court hearings Wednesday and Friday with the spectre of the sudden change at the high
court weighing over their heads.

"Given [Monday's] ruling, both the Fourth and the Ninth circuit are going to try to be extra
careful in justifying however they come out,” said Stephen Yale-Loehr, an immigration law
professor at Cornell University and of counsel at Miller Mayer. "I think [the] Supreme Court
orders signal that the administration may well win at the Supreme Court and that may influence,
to a certain extent, how the Fourth and the Ninth circuit rule." Two Democrat-appointed justices,
Sonia Sotomayor and Ruth Bader Ginsberg, dissented from Monday's order. That means two
other Democrat-appointed justices, Stephen Breyer and Elena Kagan, agreed with the decision to
allow the full ban to go into effect.

Jon Meyer, a partner at Sheppard, Mullin, Richter & Hampton who served as deputy general
counsel at the Department of Homeland Security in the Obama administration, said that does not
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bode well if the case reaches the high court. "To me, that signals the other Democrat-appointed
justices may be OK with the travel ban as a legal matter, even if they aren't as a policy matter."

It's possible the Ninth and Fourth circuits judges, who will hear arguments on the ban on
Wednesday and Friday, respectively, will have this in mind when mulling the case. The same
judges that heard arguments over the March 6 ban in both courts will handle the Sept. 24 ban. In
the Fourth Circuit, that means an en banc hearing. In the Ninth Circuit, the three-judge panel
consists of Michael Hawkins, Ronald Gould and Richard Paez, all appointed by Democrats. Both
circuits are considered to lean to the left. But, as Meyer pointed out, the facts of the case have
changed since the circuit courts considered the March 6 ban in May.

The new ban, issued via proclamation the same day the second ban expired, bars the issuance of
visas to immigrants from six majority-Muslim countries as well as Venezuela and North Korea.
The administration argues the ban is the result of a comprehensive review of, and report on,
foreign countries' vetting and information-sharing processes. While the legal record on the first
and second travel ban orders did not reveal much in terms of the administration's reasons for
implementing nationality-based rules, the government says the restrictions now in place, which
vary based on country, are designed to encourage those countries to adhere to proper procedures.

That shift could be why the Supreme Court had a change of heart. The court has typically shown
deference to the government in the immigration context, choosing often not to infringe on the
executive's powers when it comes to foreign relations. The government only needs a "facially
legitimate and bona fide reason™ to issue the order. As David Bier, an immigration policy analyst
at the libertarian Cato Institute, put it, "as long as the justification is mainly one that's not
religious, it's going to pass constitutional muster." With the new review and report, the argument
that the government has a justified reason for the ban is stronger than before, Yale-Loehr
explained. "For that reason, although an objective person may question how thorough the review
is or whether it really matches up with what's going on, given the very low standard of review,
the Supreme Court may well say, it isn't perfect but it's good enough,” Yale-Loehr said. But the
plaintiffs, which include the state of Hawaii in the Ninth Circuit as well as various individuals
and immigrant organizations in both, say the restrictions are applied haphazardly and that
applying nationality-based rules to immigrants doesn't meet the stated goal of ensuring better
information sharing between countries. They also continue to point to the president's tweets and
public statements about Muslims, which were a focus of previous circuit court opinions.

Plaintiffs claim Trump's failure to renounce prior statements about Muslims shows a continued
animus toward that religion motivates the bans. Just last week, Trump retweeted anti-Muslim
videos posted by a far-right British group. Later that day, Hogan Lovells' Neal Katyal, who
represents plaintiffs in the Ninth Circuit, tweeted a press report about Trump's tweets with the
caption "Thanks! See you in court next week."

However, Meyer noted that months have past since the statements made during the campaign or
transition period that truly connect any animus on Trump's part to the policy now in place. "The
law is often about line-drawing and some judges and other lawyers have been troubled by the
question of, at what point does that no longer apply?" he said. But another part of the argument
against the ban is based on the language of the immigration laws, as opposed to the constitutional
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arguments, Bier noted. The statutory argument by plaintiffs is that the Immigration and
Nationality Act bars nationality discrimination in the "issuance of visas."

The Sept. 24 ban deals directly with issuing visas, whereas prior orders were entry-bans, but the
INA language specifically refers to issuing visas. "So now the arguments on this point are really
focused on, well, does the authority to prohibit entry actually also apply to visa issuance, or
trump the prohibition on visa issuances?" Bier said. “[The government's] approach to
implementation has really led to a complication for them in their arguments. It's easier to
implement but probably harder for them to argue for in court.”

In addition to Katyal, Hogan Lovells senior associate Mitch Reich will argue in the Ninth Circuit
Wednesday. In the Fourth Circuit, Cecilia Wang of the American Civil Liberties Union will
represent the various organizational plaintiffs and individuals Friday. Justice Department lawyer
Hashim Mooppan will argue in the Ninth Circuit as well as the Fourth, where he'll be joined by
Lowell Sturgill. The Ninth Circuit arguments are set to begin at 2 p.m. Wednesday. Arguments
before the Fourth Circuit are scheduled to begin at 9 a.m. Friday. Both will be livestreamed.



