
 

Reader Questions Answered on Trump’s Travel Ban 

After the weekend’s chaos surrounding President Donald Trump’s executive order 

banning refugees and visitors from seven majority Muslim countries, we received 

lots of questions. Here are some answers. 
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On Friday, President Donald Trump issued an executive order barring refugees and immigrants 

from seven majority Muslim countries from entering the country for 120 days. In the hours that 

followed, chaos erupted across the country as confused travelers from Iraq, Iran, Syria, Sudan, 

Libya, Somalia and Yemen were detained in airports or sent back to their departure countries. 

Many were separated from their families. Protests followed, and so did several lawsuits. 

Since then, we’ve gotten several questions from readers about the power the president has to 

affect immigration policy and the historical context surrounding this executive order. We’ve 

taken those questions to several immigration experts, and we’ll attempt to answer some of them 

here. 

What gives the power to issue executive orders on immigration? 

Section 212(f) of the Immigration and Nationality Act gives the president the authority to 

“suspend the entry of any class of non-citizen whom the president deems to pose a threat to our 

national interests,” said Adam Cox, a professor at New York University School of Law who is 

writing a book on the president’s authority over immigration. “Presidents have used that power 

since it was added to the code, time and again, to manage perceived immigration crises,” he said. 

“Presidential authority over immigration policy is nothing new.” 

But, as Gerald Neuman — law professor and co-director of the Human Rights Program at 

Harvard Law School — points out, that’s just one piece of the puzzle. The Immigration and 

Nationality Act has been updated since then, and the courts have long held that the Constitution 

applies to immigration matters, including the Establishment Clause (which prevents 

discrimination on the basis of religion) and the Equal Protection Clause (which guarantees the 

equal protection of law to all). 

http://www.cnn.com/2017/01/28/politics/text-of-trump-executive-order-nation-ban-refugees/index.html
https://www.theguardian.com/us-news/2017/jan/28/airports-us-immigration-ban-muslim-countries-trump
https://www.propublica.org/article/trumps-travel-ban-wreaking-havoc-on-families-especially-with-valid-visas
http://www.cnn.com/2017/01/30/politics/travel-ban-protests-immigration/
https://www.theguardian.com/us-news/2017/jan/31/trump-travel-ban-state-lawsuits
https://www.uscis.gov/ilink/docView/SLB/HTML/SLB/0-0-0-1/0-0-0-29/0-0-0-2006.html


So, what are those limitations, and could Trump’s executive order violate them? 

A popular argument, most notably in this widely shared New York Times op-ed piece by David 

Bier, is that the broad authority granted the president by the 1952 Immigration and Nationality 

Act was significantly limited by the 1965 revision of the law, which barred any discrimination 

“in the issuance of an immigrant visa because of the person’s race, sex, nationality, place of birth 

or place of residence.” Bier, an immigration policy analyst at the libertarian-leaning Cato 

Institute, reads this clause to mean that the Trump executive order is in clear violation of the law. 

“Mr. Trump may want to revive discrimination based on national origin by asserting a distinction 

between ‘the issuance of a visa’ and the ‘entry’ of the immigrant. But this is nonsense. 

Immigrants cannot legally be issued a visa if they are barred from entry. Thus, all orders under 

the 1952 law apply equally to entry and visa issuance, as his executive order acknowledges,” 

Bier wrote. 

Some scholars argue the president’s order also violates the Constitution. In weighing that 

question, “it’s helpful to view the order in the context of the history that led up to it,” said 

Neuman, the Harvard Law School professor. “What the president said about the policies he 

wanted to adopt before the fact; the fact that there is no new emergency or change of 

circumstances that require such a change; the fact that procedures by which this were adopted 

were not the normal procedures by which executive orders are adopted; and the enormous 

contrast in magnitude between the number of people who are affected by this change and the size 

of the problem it’s allegedly dealing with.” 

It is true that Trump repeatedly called for a “Muslim ban” on the campaign trail. It is also 

true the Trump confidante and adviser Rudy Giuliani claimed on Fox News that Trump asked 

him to devise a “Muslim ban” but to show him “the right way to do it legally.” But, said Cox, 

even with these factors it is still often very difficult to convince a court that a presidential order 

drafted to be neutral on its face is tainted by the thoughts or intent of its authors. “I think it is just 

historically true that that's a tough thing to show,” he said. But, he added, if a litigant could 

convince a court this was the case, they’d have “a fighting chance” at undoing the order. 

But, Obama did something like this in 2011 right? Not really, say experts. 

Trump has repeatedly claimed that his ban is “similar to what President Obama did in 2011 when 

he banned visas for refugees from Iraq for six months.” But this is not an accurate depiction of 

Obama’s 2011 action. 

And as Jon Finer points out in an article in Foreign Policy, Obama’s action was “grounded in a 

specific threat,” while Trump’s is not. Finer was the chief of staff and director of policy planning 

for Secretary John Kerry at the U.S. Department of State. He writes that the measure was taken 

after two Iraqi refugees were arrested in Kentucky under terrorism-related charges (they remain 

the only two to be arrested for this reason). 

Eleanor Acer, the senior director of refugee protection at Human Rights First said at no point did 

Obama’s executive order ban or suspend the settlement of refugees from Iraq, though 

resettlement did slow down during this time while additional security screening was imposed. 

One step, she said, was an additional security check immediately prior to departure for the U.S., 

https://www.nytimes.com/2017/01/27/opinion/trumps-immigration-ban-is-illegal.html
http://www.cnn.com/2015/12/07/politics/donald-trump-muslim-ban-immigration/
https://www.donaldjtrump.com/press-releases/donald-j.-trump-statement-on-preventing-muslim-immigration
https://www.washingtonpost.com/news/the-fix/wp/2017/01/29/trump-asked-for-a-muslim-ban-giuliani-says-and-ordered-a-commission-to-do-it-legally/
https://www.washingtonpost.com/news/the-fix/wp/2017/01/29/trump-asked-for-a-muslim-ban-giuliani-says-and-ordered-a-commission-to-do-it-legally/
https://www.facebook.com/DonaldTrump/posts/10158567643610725
http://foreignpolicy.com/2017/01/30/sorry-mr-president-the-obama-administration-did-nothing-similar-to-your-immigration-ban/


“to make sure that no recent derogatory information had been added to the vast array of other 

intelligence and law enforcement databases consulted, in the time since the prior security 

clearance check had been conducted.” 

Trump’s order, on the other hand, “shuts down all resettlement — including for Iraqis given 

priority access to resettlement due to their U.S. ties — for 4 months, which will have a 

devastating impact on the resettlement of this population,” said Acer. “Their resettlement will 

not only be delayed for 4 months, but given the complex multi-step process of resettlement, the 

resulting delays will be much longer.” 

This will also be the case for the six other countries that are part of Trump’s executive order. 

Finer notes that while Obama’s order applied only to refugees and holders of Special Immigrant 

Visas from a single country, Trump’s order “applies to seven countries with total population 

more than 130 million, and to virtually every category of immigrant other than diplomats, 

including tourists and business travelers.” 


