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New York: The US Department of Homeland Security (DHS) has released a 139 page 

document which sets out its plan to change the H1B visa intake process and recalibrate the 

educational qualification requirements of who (all) can be counted towards the regular, yearly 

stream of 65,000 visas in a move that will filter out more bachelor’s degree holders from the 

H1B program, raise the probability of more US Master's degree holders filling the first wave of 

available slots and eventually squeezing the total pool of US based H1Bs. 

The new process prioritises advanced degrees from US institutions over similar degrees from 

foreign institutions of higher education. In addition, employers filing for H1B visas under the 

proposed rule would have to pre-register with the USCIS so the lottery can go ahead without a 

full petition and the supporting documentation phase comes after the random selections are 

completed. 

The 2019 H1B season could look very different if this latest plan is cast in stone by then but that 

looks like a tall order at this moment. First up is a 30-day public comment period that begins 

after Friday's proposal is officially published in the Federal Register - likely 3 December. 

The yearly H1B visa lottery has two streams: the regular one with 65,000 visas and the cap-

exempt stream with 20,000 visas set aside for those with advanced degrees. 

"It just means that advanced Degree holders will be thrown in the firstlottery with everyone else 

first and only then access the 20,000 exemption. Right now, 20,000 advanced degree holders are 

pulled out of the whole first, and only then thrown in with the rest. It basically increases the 

probability of an advanced degree holder getting picked in the overall lottery without giving 

them first preference", is how David Bier of Cato Institute interprets the high level takeaway 

from the DHS proposed rule. 

Here is the DHS explanation of how things currently work: "...In years when a sufficient number 

of petitions needed to reach the regular cap or advanced degree exemption are received during 

the first five business days that H-1B cap- subject petitions may be filed, USCIS selects 

qualifying petitions towards the H-1B advanced degree exemption first. H-1B cap-subject 

petitions eligible for the advanced degree exemption, but not selected for the advanced degree 

exemption, are then included in the H-1B regular cap random selection process. Under the 

proposed amendments, USCIS would select all registrations toward the projected number of 

petitions needed to meet the regular cap first until the regular cap is reached. Once the projected 

number of registrations needed to meet the regular cap is reached, USCIS would then select 
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registrations that are eligible for the advanced degree exemption until the projected number of 

registrations needed to meet the advanced degree exemption is reached. USCIS is proposing to 

count all registrations toward the H-1B regular cap projections first, even in years when a 

random selection process at the end of the initial registration period may not be necessary. In 

such years, USCIS would continue to count all registrations toward the H-1B regular cap 

projections until such time as the projected number of registrations needed to reach the H-1B 

regular cap is met." 

The DHS note explicitly states that "changing the order" in which it accepts and selects H1B 

petitions will "likely increase the total number of petitions selected under the regular cap for H-

1B beneficiaries who possess a master’s or higher degree from a U.S. institution of higher 

education each fiscal year, particularly in years of high demand for new H-1B visas when USCIS 

is likely to receive a greater number of petitions for beneficiaries who qualify for the advanced 

degree exemption. Conversely, this process will likely decrease the total number of petitions 

selected for H-1B beneficiaries with less than a master’s degree from a U.S. institution of higher 

education and those with master’s or higher degrees from foreign institutions of higher 

education." 

DHS says the US Citizenship and Immigration Services (USCIS) struggles with the overload 

from the random lottery process. USCIS has received well over 100,000 cap-subject petitions 

within the first few days of the H-1B filing period for the past five fiscal years. USCIS received 

198,460 petitions in 2017, 236,444 in 2016, 232,973 in 2015, 172,581 in 2014, 124,130 in 2013 - 

all within the first five business days of the H-1B filing period. 

Although each new proposal or note from the DHS or USCIS affects the H1B program, it's 

something that business leaders are pricing in with a shrug. Several heavy users of the H1B visa 

resource pool are experiencing staffing issues - especially not being able to get the people with 

hard skills they require - but they are already moving a lot of their work to nearshore locations in 

the US or to entirely new destinations in Europe. Budapest, for instance, has emerged as a very 

popular alternative in the Trump era. 


