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Trump's abuse of 'acting’ officials is ripe for change
by Biden
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On January 20, President-elect Joe Biden will inherit hundreds of vacant positions in the federal
government that can only be filled via presidential nomination and Senate confirmation.

To allow a new President time to vet potential nominees for these vacancies, the "Federal
Vacancies Reform Act of 1998" (commonly called the Vacancies Act) provides a generous 300-
day window during which the President can decide who to nominate. In the meantime, the
President can temporarily and unilaterally fill these positions with "acting" officers. For
vacancies that arise later in a President's term, that time limit is slightly shortened to 210 days.

Acting officers help keep the gears of federal government in motion, but they're not ideal
because they haven't been scrutinized by the Senate. As Alexander Hamilton explained in the
Federalist Papers, the Senate can be an "excellent check upon a spirit of favoritism in the
President™ and tends "to prevent the appointment of unfit characters.”

That's why the Vacancies Act sets a deadline on the tenure of acting officers; they're supposed to
serve as a bridge to Senate-confirmed officials, not as a replacement.

Unfortunately, that deadline has too often failed to provide incentives to Presidents to send
nominations to the Senate. When Trump's 300-day deadline came and went in November 2017,
his administration had failed to nominate anyone to hundreds of positions.

When that deadline arrived, every one of those positions became officially "vacant,” with no
acting officer allowed to fill the position. Why was the Trump Administration so blasé about
letting these positions fall "vacant?" Because a loophole in the Vacancies Act allows even
"vacant" positions to be filled by de facto acting officers. After the Vacancies Act deadline has
passed, the "nonexclusive duties” of a vacant position may still be performed (so long as the
person performing them avoids using the title "acting").

That's why, as the Constitutional Accountability Center has documented, dozens of Trump
Administration officials now have unwieldy titles like "Performing the nonexclusive functions
and duties of the Assistant Secretary for Export Enforcement” and "senior official performing the
duties of the Director, US Citizenship and Immigration Services."”

Those who drafted the most recent version of the Vacancies Act never intended for this loophole
to become what it is today. They assumed that while the routine duties of a position would
generally be nonexclusive -- which would allow a subordinate to perform them in the event of a
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vacancy -- the more critical duties would be exclusive and require someone with an official title
to carry them out.

This expectation was upended in 2004, when the DC Circuit ruled that all of an office's duties
are presumptively nonexclusive, unless there's explicit language to the contrary (which there
almost never is). That means under most circumstances, the entire scope of a position can be
performed by a subordinate without an official title.

This presumption of non-exclusivity is why some former acting officials interviewed by Stanford
Law Professor Anne Joseph O'Connell "reported that nothing is exclusive to any position in their
agencies" and why they "often noted the lack of difference (in their minds) between the acting
title and performing the functions through delegation.” As a federal judge recently observed, the
switch in title from "acting" to "performing the nonexclusive duties" has become "a distinction
without a difference.”

Trump isn't the first President to exploit this loophole; George W. Bush and Barack Obama did
as well, especially when the Senate was controlled by the opposite party. Before Trump,

DOJ's Office of Civil Rights and Office of Legal Counsel and Interior's Bureau of Indian
Affairs had all been led at various points by officials "performing the duties of" the top job. And
evasions of the deadlines in the Vacancies Act extend even further back than 1998; before then,
the executive branch argued, based on an ambiguity in prior versions of the Vacancies Act, that
the organizational statutes of each department could be used to extend acting officers' tenures
indefinitely.

In the long run, Congress should respond to the expanded scope of the "nonexclusive duties™
exception by amending the Vacancies Act to cabin it. But Joe Biden shouldn't wait for that to
happen. He can go a long way toward restoring the Senate's role in vetting appointments by
making a simple pledge: no more officials "performing the duties of" an office.

To that end, Biden should circle the middle of November 2021 on his calendar -- when the 300-
day deadline is slated to fall. He doesn't even have to get all of his nominees confirmed by then;
he just has to nominate someone. Once there's a nominee, the Vacancies Act allows acting
officers to continue serving as long as the nomination is pending -- and for seven more months if
the nomination fails. That's more than fair to the President.

Joe Biden has pledged to make a clean break from the Trump era. One way he can do that is by
using unconfirmed officers only for the limited durations that the VVacancies Act intended.

Thomas A. Berry is a research fellow at the Cato Institute's Robert A. Levy Center for
Constitutional Studies and managing editor of the Cato Supreme Court Review. The views
expressed in this commentary belong to the author. View more opinion at CNN.


https://urldefense.com/v3/__https:/transition.fcc.gov/ogc/documents/opinions/2004/00-1012-030204.pdf__;!!AQdq3sQhfUj4q8uUguY!yyeJUdGV2iz1K0VBEjt49LjLhZtbyEU5nO0uEm21cE1-GzFS6Tz3TGPK8EtnKuVVXbSDnw$
https://urldefense.com/v3/__https:/bit.ly/3flcvT8__;!!AQdq3sQhfUj4q8uUguY!yyeJUdGV2iz1K0VBEjt49LjLhZtbyEU5nO0uEm21cE1-GzFS6Tz3TGPK8EtnKuXfyMWagQ$
https://urldefense.com/v3/__https:/bit.ly/35NsE0m__;!!AQdq3sQhfUj4q8uUguY!yyeJUdGV2iz1K0VBEjt49LjLhZtbyEU5nO0uEm21cE1-GzFS6Tz3TGPK8EtnKuU6bYAUiA$
https://urldefense.com/v3/__https:/www.courtlistener.com/docket/17365887/25/bullock-v-bureau-of-land-management__;!!AQdq3sQhfUj4q8uUguY!yyeJUdGV2iz1K0VBEjt49LjLhZtbyEU5nO0uEm21cE1-GzFS6Tz3TGPK8EtnKuXmhDR5EQ$
https://urldefense.com/v3/__https:/www.justice.gov/crt/case-document/file/983751/download__;!!AQdq3sQhfUj4q8uUguY!yyeJUdGV2iz1K0VBEjt49LjLhZtbyEU5nO0uEm21cE1-GzFS6Tz3TGPK8EtnKuUAVowMfA$
https://urldefense.com/v3/__https:/www.gao.gov/assets/390/383258.pdf__;!!AQdq3sQhfUj4q8uUguY!yyeJUdGV2iz1K0VBEjt49LjLhZtbyEU5nO0uEm21cE1-GzFS6Tz3TGPK8EtnKuVknSjsXA$
https://urldefense.com/v3/__https:/www.leagle.com/decision/2008976587bdfsupp2d3891921__;!!AQdq3sQhfUj4q8uUguY!yyeJUdGV2iz1K0VBEjt49LjLhZtbyEU5nO0uEm21cE1-GzFS6Tz3TGPK8EtnKuVTh8535A$
https://urldefense.com/v3/__https:/www.leagle.com/decision/2008976587bdfsupp2d3891921__;!!AQdq3sQhfUj4q8uUguY!yyeJUdGV2iz1K0VBEjt49LjLhZtbyEU5nO0uEm21cE1-GzFS6Tz3TGPK8EtnKuVTh8535A$
https://casetext.com/case/california-v-us-dept-of-interior-5
https://urldefense.com/v3/__https:/www.washingtonpost.com/archive/opinions/1998/12/13/back-to-bill-lann-lee/5c64312f-41d9-4f66-b882-5041f55cd92c__;!!AQdq3sQhfUj4q8uUguY!yyeJUdGV2iz1K0VBEjt49LjLhZtbyEU5nO0uEm21cE1-GzFS6Tz3TGPK8EtnKuXr2YQKVA$
https://urldefense.com/v3/__https:/bit.ly/2JGFnKk__;!!AQdq3sQhfUj4q8uUguY!yyeJUdGV2iz1K0VBEjt49LjLhZtbyEU5nO0uEm21cE1-GzFS6Tz3TGPK8EtnKuWA2kA9MA$
https://www.cnn.com/opinions

