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Conservatives seek to amend U.S.

Constitution through state action
By Melissa Maynard, Stateline Staff Writer

Last week, with little fanfare, the Virginia Housé

Delegates approved a truly radical piece of letimha istockphoto
It passed a “Repeal Amendment” to the U.S. Cortgiituwhich would give the states veto
power over any enactment of Congress.

Not only did the Repeal Amendment win a majorityhe Virginia House, it did so with the
backing of Republican Speaker William Howell angpBRgican Governor Robert McDonnell.
The legislation is unlikely to go any further, besa the Democratic-controlled state Senate
has shown no interest in taking it up. But the ¢wvess a demonstration of the renewed
activism toward the U.S. Constitution that has bemerging among conservatives in state
legislatures.

Marianne Moran, executive director of theyanizatiorthat is pushingnte Repeal Amendme
nationally, says that the effort is partly abowd tteed to rein in out-afentrol federal spendit
and unfunded mandates imposed on the states, ahdaeeaction to the new health care |
“Repeal is a popular word right now,” she says, “and theg not hurt our momentum.”

The details of the U.S. Constitution are gettirmpel scrutiny at the state level than they have
in a long time, thanks in large part to the Teayarovement that has sprung up all over the
country. Theemphasis is on stricter interpretation of the oxdyjianguage and the intent of
framers. A surprising side effect of this pushhigttsome of the same proponents are
advocating other amendments to the Constitutionwoald fundamentally change the
structure of government in the United States. Amytare doing it in state legislatures, rather
than in Congress, where constitutional amendmesually are originated.

Part of this is the work of the American Legislatizxchange Council (ALEC), a quietly
influential national organization of conservativate lawmakers and business leaders, which
has launched a broaditiative to “restore federalism in the United States.” Téf#brt include:
model language for eight constitutional amendmértts. Repeal Amendment is one of them.

A flurry of amendments

Among the other ALEC-endorsed amendments curréxityg circulated to state lawmakers
nationwide are a call for a constitutional conventio discuss unfunded federal mandates
imposed on the states; a federal balanced budgeireenent; and an amendment requiring a
vote of the people before Congress can raise tsx@sase the federal deficit or spend bey
a certain level.

David Biddulph, who is heading the push for théglaproposal, which is called the “Vote on
Taxes” amendment, says amending the Constitutioergsssary because the courts have
failed to preserve the rights of states as outlingtie original document. Biddulph, who has a
picture of the Constitution on his business camd laglieves it to be a sacred document,



devotes most of his time these days to pushinth®changes.

“The fact is,” he says, “the Constitution has bekanged innumerable times by all three
branches of government without any sort of inpabfrour founders.” Biddulph and others
point to the 1% amendment, which when enacted in 1913 took theeptovelect U.S.
senators away from state legislatures and puttiterhands of the public.

“There is no formal state check on federal powsgmnaore,” complains Randy Barnett, a
professor of legal theory at Georgetown Univeraitg a senior fellow at the libertarian Cato
Institute. It is Barnett who came up with the cqrtdeehind the Repeal Amendment. Barnett
says that because the courts have done a poof jgiholding states’ constitutional rights, a
structural change enforced by legislators rathen tine courts provides the best chance of
restoring the balance of power in the federal syste

The states' role

Historically, it has been Congress that proposetstitional amendments. But Article V of
the Constitution also lays out a mechanism by whiahthirds of the states can propose an
amendment by sending Congress a petition.

States have petitioned Congress for amendment® ipast, and this has been effective in a
way. When there has been significant national stp@ongress has sent the amendments
back to the states for their approval before thetiwrds threshold could be reached. This is
largely because of a fear of the next step — arefaiments convention” that some worry
could turn into a free-for-all constitutional comgien.

One solution to this that is now being proposed ublxkd the “Madison Amendment” —
would allow states to circumvent the need for avemition by agreeing upon specific langu
that would be submitted to Congress in the forra pfoposed amendment.

Roman Buhler, who leads the organization that shmg for this approach, says it wouldn’t
actually change the Constitution. But he says midelp ensure that the courts adhere to the
original intent of the founders as made clear byelaMadison and Alexander Hamiltontire
Federalist Papers and other historical documefitse Way to prevent any risk and empower
the states is to put into clear language what Mawd@nd Hamilton always thought the states
had the ability to do,” he says.

Right now, prospects for approval of any of thggeraaches seem a long way off at best. In
general, supporters still represent a small caflcemservative legislators. Governors and ¢
many Republican legislative leaders have genesallgd away from them.

Still, the proposals are not going to go away. Raslof the Repeal Amendment appear to
have the most mainstream support: Organizers subaaanne Moran claim to have the
backing of legislators in 14 states who have inicadi or will be introducing legislation this
year.

Virginia House Delegate Joseph Morrissey, a Deniaard a former constitutional law



professor, responds that the push for the Repea@niment in Virginia is a misguided
expression of opposition to the federal health &are Federalism as designedthg founding
fathers is alive and well, he says, as evidencetthéynyriad challenges to the health care law
currently working their way through the court syste

“We don't monkeyaround with the Constitution lightly, and that's thiay the founding fathe
designed it,” he says. “What they're proposin@aical and dangerous and unpatriotic.”

—Contact Melissa Maynard atmaynard@stateline.org



