4 GOP-appointed justices control health
law's fate

Fate of health care law lies with 4 GOP-appointed Supreme
Court justices; Obama needs 1 to win
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WASHINGTON (AP) -- Here's a thought that can't comPresident Barack Obama:
The fate of his health care overhaul rests with ®epublican-appointed Supreme Court
justices.

His most sweeping domestic achievement could belsttown if they stand together
with Justice Clarence Thomas, another GOP appowieds the likeliest vote against.

But the good news for Obama is that he probablgsiealy one of the four to side with
him to win approval of the law's crucial centergiethe requirement that almost
everyone in this country has insurance or paysalpe

Lawyers with opposing views of the issue uniformtree that the four Democratic-
appointed justices, including Obama's two pickenglKagan and Sonia Sotomayor, will
have no trouble concluding that Congress did netgiep its authority in adopting the
insurance requirement that is aimed at sharplyaieduhe now 50 million people
without insurance.

On the other side, Thomas has made clear in ses&sak that he does not take an
expansive view of Congress' powers.

Both the Obama administration and the health @tsichallengers believe they can
attract the other four Republicans to their sidee group includes Chief Justice John
Roberts and Justice Samuel Alito, the two appostéé’resident George W. Bush who



have swung the court to the right in a number e&gy conservative stalwart Antonin
Scalia; and the less doctrinaire Anthony Kennedy.

There is no consensus in the legal and academidswhich way the court will go or
even how each of those four justices will vote. €hart has set aside six hours over
three days, beginning March 26, to hear arguments.

But a legal challenge, once seen as improbablesit bow has everyone's attention,
partly because the justices find it weighty enot@mtevote six hours over three days to
hearing the case. That's the most time for anyigsmore than 45 years.

"Arguments that once seemed outlandish don't seseta sp outlandish anymore,” said
University of Michigan law professor Nicholas Bagle health law expert who says the
law should be upheld.

The fight over the law has played out in starklytisan terms. It passed Congress
without a Republican vote. All the GOP presidentehdidates have called for its repeal.

Some supporters of the law worry about the highttdecision because a similar
partisan split, with a few important exceptionss lkeanerged in the lower courts.

"l think as a constitutional matter, this shoulddpeeasy case," said Erwin Chemerinsky,
a liberal scholar and dean of the law school atitheersity of California, Irvine. "But
every judge appointed by a Republican presidenh o exceptions, has voted to strike
the law down. And every judge appointed by a Demiicpresident, with one exception,
has voted to uphold the law. Thus, the real isswehiether the Republican-appointed
justices will overcome ideology and vote to uphibid law."

Among lawyers who appear regularly before the Supr€ourt, Carter Phillips of Sidley
Austin LLP offered a fairly typical response in giging the court is more likely to
uphold the law than strike it down. But he wasffam certain.

"I have no doubt that if the court strikes down stetute, it will be 5-4," Phillips said.
"But if the court upholds the statute, it would sbbck me if the decision turned out not
to be 5-4. | would be somewhat surprised if Justidteomas and Scalia both did not vote
to strike down the law, but | certainly believettastice Alito and the chief" could vote
to sustain it.

In the view of Phillips and other lawyers, Kennaslyhe most likely Republican to vote
in favor of the law. He often provides the decisiate in cases that divide the court by
ideology.

But his record in cases involving Congress' comstibal power to regulate commerce
offers both sides some hope. Kennedy was parteofijority that struck down a federal
law prohibiting people from carrying guns in or nsahools. That 1995 ruling was the



first time since the New Deal that the court liditeongress' power under the Commerce
Clause.

The 26 states and private parties challenging ¢adtln care law peppered their briefs
with references to Kennedy's writing in the gunsecand another decision, from 2010, in
which he took a narrower view than the majorityCaingress' power to act in an area not
spelled out in the Constitution. The court uphetth@ress' authority to continue to hold
inmates considered "sexually dangerous" even #ifésr completed their prison terms.

At the same time, however, Kennedy said in a camayiopinion in the guns case that
"Congress can regulate in the commercial sphetbeassumption that we have a single
market and a unified purpose to build a stableonatieconomy.” The Obama
administration says Kennedy could have been desgrhealth care, which makes up 17
percent of the U.S. economy.

Roberts, on the other hand, joined the majoritthe2010 sex offenders case that
broadly endorsed federal power.

As chief justice, Roberts also might feel he hasfligation to try to avoid being in the
dissent in a case of such importance.

llya Shapiro, a lawyer at the libertarian Cato ilm$é¢ who opposes the health care law,
said that Roberts "as the keeper of institutiongdgrity, wanting the court to speak with
more of one voice" could join with Kennedy and toeirt's liberal wing, rather than
being a dissenter in a 5-4 ruling upholding the.law

Like Roberts, Alito has not had many occasionségtvin on congressional power. Like
Kennedy, he took a narrower view of the 2010 case.

In some ways, Scalia's vote is the most intrigukhg has joined in a series of opinions
endorsing limits on Congress' regulatory autharitger the Commerce Clause.

Yet the administration is focusing on Scalia’'s apirin Raich v. Gonzales, a 2005 case
that upheld a federal law banning medical mariju@wan grown and consumed at home,
as an appropriate regulation of interstate commerce

"Congress may regulate even noneconomic localigciithat regulation is a necessary
part of a more general economic regulation of sttge commerce,” Scalia said in a
separate opinion.

Georgetown law professor Randy Barnett, a drivorgd in the effort to take down the
health care law, said he isn't worried about Scdlia distinguish his opinion in Raich
from this case, Justice Scalia would not even havegeak a sweat," Barnett wrote
recently.

It's hard to imagine Scalia as the only conseregtigtice in favor of the law.



If he approved of the law, Scalia would more likgin a significant court majority to
ratify it. Administration supporters hope that egler majority including Scalia would
make it harder for Republican politicians to makmagisan case against the law.



